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OBIIAA XAPAKTEPUCTUKA PABOTHI

AKTYyaJIbHOCTh TeMbI HCCJIeA0BaHus OOyClIaBIMBaeTCI TEM, YTO B
CYILIECTBYIOLIEH OTEYECTBEHHOM HAy4yHOU JMTeparype MNpoOJieMbl, CBSI3aHHBIE C
JEATEIbHOCThI0O OpPraHOB KOHCTUTYLIMOHHOM FOCTHIIMM TOCYAapCTB — YJICHOB
ConpyxectBa He3aBucuMbIx rocyaapcts (CHIY), paccmarpuBaioTcsi B OCHOBHOM €
NO3UIMKA U3Yy4YEeHHUs mpoleccoB (opmupoBanus 3TuXx opradoB. Ilpu 3TOoM
OTJIEIbHOTO BHUMAaHHUS 3aCIyKUBAIOT PpPE3ylIbTaTbl JEATEIIbHOCTH  OpPraHoOB
KOHCTUTYIIMOHHOW FOCTHUIIMH, BHIPAKEHHBIE B BHJIE€ UTOTOBBIX aKTOB IO BOIIPOCaM
TOJIKOBAHUSI KOHCTUTYIIM, a TAK)K€ BOIIPOCAM PACCMOTPEHUSI KOHCTUTYIIUOHHOCTH
HOPMaTUBHO-TIPABOBBIX aKTOB.

B coBpeMEHHBIX YCIOBUSX JEATEIbHOCTh OPraHOB KOHCTUTYI[MOHHOMU
IOCTHIIMM WTPaeT OOJBIIYI0 poib B Tporeccax (OPMUPOBAHHUS TPABOBOTO
rocynapctBa. @opmaimonssie npeoOpazoBaHus B rocygapcrBax — wienax CHI u
MUpe, TIpoLecChl Mo0aInU3aui U 00YCIOBJIEHHbIE MU HOBBIE BBI30BBI BPEMEHU
CTaBAT TIEpeN CTpaHaMu 3a7ady (OpMUPOBAHMS HANEKHBIX TAPAHTHA COXPaHEHUS
rOCyJapCTBEHHOCTM B  KOHCTHUTYLIMOHHOM ¥  MEXIyHapOAHO-IIPAaBOBOM
MMOHMMAaHUHU.

Bo MHOrux crpaHax Mupa yXe€ HU OJHMH JIECSTOK JIET CYHIECTBYIOT OPTaHbl
KOHCTUTYIIMOHHOW  IOCTULUMM M TPOUCXOAUT  TOCTOSHHBIM  MPOIECC
npeoOpa3oBaHUs WX JCSITEIBHOCTH, YTO OCOOCHHO aKTyaJlbHO JUIsl CTpaH
MIOCTCOBETCKOTO MPOCTPAHCTBA. B mepByto ouepenib 3T0 CBA3AHO € MOJIUTHYECKUMU
npoueccamMu XX BeKa: Ha MPOTSIKEHUU BCETrO ATOr0 BPEMEHH MPENNPUHUMAIIUCH
MOMNBITKM 1O BHEIPEHUI0 KOHCTUTYLIMOHHOTO KOHTPOJISI B JIESITEIbHOCTD
OTHENbHBIX  TOCYIAPCTBEHHBIX  OPraHoB,  BIUIOTh 710  (OPMHUPOBAHUS
CHEHHATN3UPOBAHHBIX OPraHOB KOHCTUTYIIMOHHOTO KOHTPOJISA (Ha130pa).

Bo Bcex crpanax OsiBimiero CCCP ceromnss ACHCTBYIOT — OpraHbl
KOHCTUTYIIMOHHOW FOCTUIMU. MeXay TeM B COBPEMEHHOM HayKe OTCYTCTBYIOT

HCUYCPIIBIBAIOIIHNC MOHOI’pa(l)I/I‘-IeCKI/Ie HCCIICAO0BAaHHA, ITOCBAIICHHBIC HpO6HeMaM



OpraHU3alUU U JESITENbHOCTA OPTaHOB KOHCTUTYLIMOHHOM IOCTUIIMU TOCYIapCTB —
yienoB CHI. Ha HeoOXoquMocTh H3yueHus 3aKOHOJATENIbHON 0a3bl TOCYIapCTB —
yieHoB CHI' B wmemsx peanu3alnii COBMECTHBIX IIPOEKTOB M YCUJICHUSA
MEXTOCYIapCTBEHHOM MHTerpamun ykasbiBaeT npodeccop M.M. Kieanmpos .
B oTOli  CcBS3M  MpPENCTABISIETCS TAaKXKE AaKTyalbHBIM  IPOAHAJIU3HPOBATH
NEATEIbHOCTh YKa3aHHBIX OPTaHOB.

XapakTepHbIMU YEPTAMHU ISl JEATEIbHOCTH OPraHOB KOHCTHUTYLIHOHHOW
IOCTUIIMM CTPaH IOCTCOBETCKOTO TIPOCTPAHCTBA SIBJISIFOTCS HAJW4HMe OOIIMX
npobsieM u popMupoBaHUE UIEHTUYHOM MPAKTUKU 110 MPABOBBIM BOIPOCAM.

UccnenoBanue JeATEIbHOCTH OPraHOB KOHCTUTYLIMOHHOM FOCTHUIMU B
JTAHHOM HaIpaBJICHUM CETOJHS CTAHOBUTCS e€Iie 0oJiee aKTyallbHBIM B CBSI3H C
HaMEeTUBIIMMHUCS Tpoueccamu oObeauHenus crpan OwiBimiero CCCP B pamkax
CHI' u EBpasuiickoro sxoHomuueckoro coro3a (EADC), uro 3auactyro BeleT K
(GOpMHUpPOBAHUIO OAMHAKOBOTO 3aKOHOAATEIBLHOTO TOJAXOAa, a MpU HAIUYUU
CXOJHBIX KOJUIM3MOHHBIX BOMPOCOB — K HEOOXOJUMOCTH BBIPAOOTKH UACHTUYHON
MPAKTUKU MPABONPUMEHEHUS.

C yyeToM COBPEMEHHOW MOJUTHYECKOW OOCTAaHOBKH 0COOOTr0 BHHMAaHUS
3aCIIy’KUBAIOT BOINPOCHI COOTHECEHUS HOPM HAIIMOHAJIBHOTO M MEXIYHAPOIHOTO
MpaBa, a TAaKXKe NPUHIMIIOB CYBEPEHUTETA rOCYAapCTBA U 3aLIUTHI ITPaB IPaKJaaH ¢
OPUHIIMIIOM COONIONEHUS MEXIYHAPOIAHBIX JOTOBOPOB. JlaHHbIe MpoOiemMbl B
HAy4YHOM JIUTEPATYpPE PACCMATPHUBAIOTCA B OCHOBHOM B TEOPETUUYECKOM AaCIEKTE
COOTHOIIEHHSI HAIMOHAJIBHOTO M MEXIYHApOAHOTO IpaBa. Mexay TEM yYUThIBas
OCHOBHBIE LIEJIM OPTaHOB KOHCTUTYLIMOHHOW FOCTUIMU — TOJIKOBAHUE KOHCTUTYLUU
1 (hopMHpOBaHNE TTOHUMAHUS HOPM TpaBa, PE3yJIbTaThl UCCICAOBAHUS TIPAKTUKA
NeATEeIbHOCTH Takux opraHoB B Poccuu, B Pecniyonuke bemapyce u B Pecriybnuke
Kazaxcran sBisroTCsi 0c000 HHTEPECHBIMU.

I/ICCJ'IC,Z[OBaHI/IC IMPAKTUKKU HMMCHHO OPraHOB KOHCTHTYHHOHHOﬁ IOCTHIIHUH IIO0

' Cm.: Kneanapos M.U. CynebHbie cuctembl rocyaapcts — yuactaukos CHI. 3akoHonarensHoe obecnieuenue. M.,
2002. C. 11-13; Kneanapos M.M. KoHCTUTYyLIHOHHBIE OCHOBBI IPaBOCYAMsI B rocygapcTBax — ydactHukax CHI.
VYuebnoe nocobue / OTB. pex.: Cnaun M.M. — M.: U3zn-Bo Akagemudeckoro npasosoro yH-Ta, 2001. C. 3-4.



BBIIIIEYKa3aHHBIM HAIIPABJICHUSIM TMPEJCTABISICTCS OOBEKTUBHO HEOOXOIUMBIM,
MOCKOJIBKY JJaHHBIE OpTraHbl 00ECTIEUUBAIOT B3aMMOCBSI3b HOPM HAI[MOHAJILHOTO U
MEKIYHApPOJIHOTO TpaBa KakK C MO3UILUIA COOTBETCTBUS MOCIECIHUX KOHCTUTYIUSM
rocynapctB — uieHoB CHI, Tak u ¢ MO3UIMU HEMOCPEACTBEHHOIO NMPUMEHEHUS
HOPM HAIMOHAJILHOTO M MEXIYHAapOJHOIO IMpaBa B paMKaX pacCMOTPEHUS
BOIIPOCOB, HaXOSIIUXCSI B KOMIIETCHIINM YKAa3aHHBIX OPTaHOB.

Ha ceromnsmHuii JeHb HEIOCTAaTOYHO M3YYCHHOM SIBISETCS  TakKkKe
3aTpOHYTass B  JUCCEPTAIMOHHOM HCCJICNIOBAaHWU TPoOIeMa  TOJKOBAHUS
KOHCTUTYIIMOHHBIMHU CylIaMH IIpaBa Ha CyAeOHYIO 3aluTy B €€ CPaBHUTEIIHHO-
mpaBoBOM acmekre. [IpoBefieHHOE B TPEACTaBIECHHON paboTe HCCIeIOBaHHE B
JaHHOW cdepe TMPEeNCTaBIsAeT TMPAKTUYSCKU HMHTEpEeC C TOYKU 3pPEHUs
dbopMupoBaHUs y MpPaBONPUMEHUTENCH OOIIEro MOHUMaHUs IpaBa Ha CyAeOHYIO
3aIlUTY.

CreneHb Hay4yHoO#l pa3paGoTaHHOCTH TeMbl. [lockoibKy oOpraHbl
KOHCTUTYIIMOHHOM rocTunmu rocyaapctB — uiaeHoB CHI' oGpa3zoBaHbl HenaBHO,
00001I1aroIIeT0 UCCIeIOBAHUS TI0 PACCMATPUBAEMbBIM BOIIPOCAM BO B3aHMMOCBSI3H C
MPAKTUKON UX JEATETbHOCTH JI0 MOCIEIHEr0 BpEMEHHU HE TTPOBOIUIIOCH.

[Tpu M3YYEHUH npoiiecca CTAHOBJICHHUS CIELIMATM3UPOBAHHOTO
KOHCTUTYIIMOHHOTO KOHTPOJIS (Ha/130pa) aBTOP OMUPAJICS HA TPYAbl CIIEHUAINCTOB
B 00JacTM KOHCTUTYIIMOHHOTO IIpaBa, TEOPUU TOCyldapcTBa U IpaRa,
MEXIYHAPOIHOTO TIpaBa, CPOPMHUPOBABIIMX TEOPETUUECKYID OCHOBY PpPaOOTHI:
C.A. ABakpsana, C.C. AnekceeBa, M.B. barnas, C.B. bo6orosa, H.C. bonnaps,
O.B. bpexuneBa, A.b. Benreposa, H.B. Butpyka, B.Jl. 3opskuna, B.A. Kpskkosa,
M.U. Kneannposa, JI.B. Jlazapera, B.B. MakmakoBa, M.A. MuTioKoBa,
C.D. Hecwmesnoroit, X.M. Oscensn, B.E. Cadonora, T.JI. Xabpueroii,
H.M. Yenypuosoii, C.M. llaxpas, FO.JI. [llynexenko, b.C. 363¢eera.

B pabore wucnons3oBaHbl HaydyHbIE CTATbU IO BOIMPOCAM JIESATEILHOCTU
KOHCTUTYIIMOHHBIX CYIOB M KOHCTUTYIIMOHHOTO CYJOMPOHU3BOJICTBA TOCYIapCTB —

yrenoB CHI: ®.A. AOmymnoeBa, [.A. BacunmeBuua, H.T. Benepnukosna,



H.M. Jlo6peinunHa, A.A. Kmumaca, O.H. Kpsokkopoit, A. Kyprora, K. Mawmu,
M.C. MareiikoBuua, M.H. Mapuenko, A.H. Menymesckoro, M.B. Muxaiinosa,
M.A. MuTiokoBa, /I.C. Ilerpenxko, B.B. Iloarpymmu, 1. Ilyn6epe, C.A. CaBuenko,
H.H. Xapuronosoii, FO. Xutpuna, A.H. Ueptkosa, B.H. [llanosaa.

B pamkax gaHHOW paOOTBl HCCIAENOBAIUCH TaKXe PEKOMEHIAINH
MEXIYHApOIHBIX OPraHOB B OOJACTH KOHCTHUTYLMOHHOTO CYIONPOHM3BOJCTBA, a
MMEHHO, — 3aKJII04eHUs1 EBpPONENCKONl KOMUCCHM 32 JEMOKPATHIO Yepe3 MPaBo
(BeHenmaHcKass KOMUCCHSA).

JMIUPHYECKY0  0a3dy  MCCJIeI0BAHMS  COCTAaBISIIOT:  KOHCTUTYLIHH
rocygapctB — ujaeHoB CHI'; 3akoHBI M MMOA3aKOHHBIE AKThl TOCYJapCTB — YJICHOB
CHI, «xacarouuecss BONPOCOB OpraHu3allid M JIESITEJIbHOCTA  OpPraHOB
KOHCTUTYLIMOHHOM IOCTHUIMU; AaKThl OpPraHOB KOHCTUTYLUMOHHOM FOCTULIHU
rocynapctB — wieHoB CHI' (B Tom uucne: Poccuiickoit @enepannu, Pecnyonuku
benapycs, PecnyOonuku Kazaxcran, Pecnyonmuku AsepOaiimkaH, PecnyOnuku
MonoBa), a TakKe aKTbl MEXIyHApOOHbIX opraHoB — EBpomnelickoii Komuccun 3a
IeMOKpaTuio yepes npaso (Benenunanckoit Komuccnn).

O0beKTOM JUCCEPTANMOHHOIO MCCJIEI0BAHMSA SIBISIOTCS KOHCTUTYLIHOHHO-
NpaBOBbIC  OTHOIIEHHUS, BO3HHMKAIONIME B Impouecce (opMupoBaHHSI U
NEeATEIBHOCTH OPIraHOB KOHCTUTYLIMOHHOM rocTULMU rocyaapcTs — wienoB CHI.

IIpeameToM wcClIETOBaHUS SBIISIIOTCS KOHCTUTYILMOHHO-IIPABOBBIE HOPMBI,
pPErylupyOIMe OPraHUu3alMI0 UM JEATEIBHOCTh OpPraHOB KOHCTUTYLIMOHHOM
toctuiuu rocynapcets — wieHoB CHI, a Takke cdopmupoBaHHas MpakTUKa
NEATEIbHOCTH OPraHOB KOHCTUTYILIMOHHOM I0CTUIMU rocynapcts — wieHoB CHI.

Henabro AuccepranmoOHHOM PadOTHI SBISIETCS] KOMIUIEKCHBIN aHAJIN3 HAYYHO-
TEOPETHUYECKOM W TMPaKTUYECKOM ©0a3bl OPraHOB KOHCTUTYLIMOHHOM FOCTHUIIMH
rocynapctB — wieHoB CHI. B cooTBeTcTBHM € yKa3aHHOM LIEJIBIO OIpPENETIEHBI
CJIEYIOIINE OCHOBHBIE 3a1a4H:

I) wuccrmenoBarh CTAaHOBJIEHHWE WM PA3BUTHE OPraHOB  KOHCTUTYLHOHHOU

FOCTHUIINH,



2) uccienosarb BOIIPOCHI (dopmMupoBaHus MoJenen OpraHoOB
KOHCTUTYLIMOHHOM IOCTULMH, ONPEAECIUTh CYLUIECTBEHHBIE HX IPU3HAKU 00IIne
u1s rocynapets — uwieno CHI

3) onpenenuTh O00IIEe MW YAacTHOE B Ipoueccax (OpMHUpPOBaHUS U
NEATEIBHOCTU OPraHOB KOHCTUTYLIMOHHOM IOCTUIMHU B HCCIIEYEMBIX CTPAHAX;

4) npoaHanu3upoBaTh MPAKTHKY OPraHOB KOHCTUTYLIMOHHOM FOCTHIIMM IO
BOIIPOCAM COOTHOLIEHUS NPHUHIMIA CYyBEPEHUTETAa TOCYAApCTB W IIPUHLIMUIA
COOIONEHNS] MEKTYHAPOIHBIX 00sI3aTEIbCTB, a TAKXKE MO BOMPOcaM 00eCTieueHus
paB cyObEKTOB CYI0IIPOU3BO/ICTBA;

5)BbIIBUTH  MpOOENbl  POCCHIMCKOTO  3aKOHOAATENbCTBA,  KAaCArOIIUECS
xomriereHImn Konctutynmonnoro Cyna Poccuiickoit @enepaunu u BeIpadbOTaTh
PEKOMEH/ALMK [0 COBEPIICHCTBOBAHUIO 3aKOHOAATenbHOW 6a3pl Poccuiickoit
denepanun.

MeTo10/10THYeCKYI0 OCHOBY MCCJEJOBAHUS COCTAaBWIA COBOKYIHOCTb
METOJOB W CPEACTB, KOTOpas IO3BOJWIA HCYEPIBIBAIOIIE H3YYUTh IIPEAMET
WCCIICOBAHNs U CHAENATh COOTBETCTBYIOIIME HAydHbIC BBIBOABL. [IpumeHeHwne
JTUATIEKTUYECKOTO METOa  CIocoOCTBOBAIO UCCIIEIOBAaHUIO OpraHoB
KOHCTUTYLMOHHOW rocTuimu rocygapctB — wieHoB CHI' B ux craHoBieHMH H
pasButnn. OOpMaNbHO-JIOTUYECKUI METO ITO3BOJISET U3YUYUTh 3aKOHOAATEIIBCTBO
paccMaTpUBaeMbIX CTPaH, BBIABUTH 0OIIME OAXObl K OPraHU3aluu AESITEIbHOCTH
OpPraHoOB KOHCTHUTYLIMOHHOW IOCTHLMHU. [Icnonb3oBaHHE HCTOPHUKO-IIPABOBOTO
METOla  IIOMOINI0O  OOOCHOBAaHUIO  HMCTOPUYECKOTO  3HAYEHHUS  OpPraHOB
KOHCTUTYLIMOHHOTO KOHTpOJs (KOHCTUTYLIMOHHOTO Haja3zopa — B PecmyOnuke
Kazaxcran) rocynapcts — wieHoB CHI' Ha coBpemMeHHOM »Tane passutus. llpu
UCII0JIb30BAHUM CPABHUTEIIBLHO-IIPABOBOIO METO/A YCTAHOBIIEHBI CXOXKHUE ITOAXOBI
K TOpAIKY (hopMHpOBaHMS OPraHOB KOHCTUTYLMOHHOW IOCTHIIMH TOCYAapCTB —
wieHoB CHI, BpIsiBIeHO o0Olee [MOHMMAHME pPAacCMaTpUBAEMBIX BOIIPOCOB B
IPAKTUYECKOM NEATEIbHOCTH JaHHBIX OPraHOB.

0611137[ JIOTMKa HMCCJICAOBAHUS IIOCTPOCHA Ha MNOCJIOCTHOM ITOHMMAHHWHU



MHCTUTYTA CIEHHAIN3UPOBAHHOIO KOHCTUTYLMOHHOIO KOHTpPOJIS (Hax3opa), ero
POJIM ¥ 3HAYEHUU B IIPABOBOM I'OCYAApPCTBE.

HayuyHasi HOBHM3HA MCCJIEIOBAHUS 3AKJIIOYAECTCA B TOM, YTO Ha OCHOBE
3aKOHOAATENbHONM 0a3bl U HMCTOPUYECKOIO ONbITa (PYHKUHOHHPOBAHUS OpPraHOB
KOHCTUTYIIMOHHOTO Hazazopa B mepuoa CCCP, a Taxke 3akoHOAATENLHON 0a3bl U
IIPAKTUKNA JACATEIBHOCTH OPraHOB CIENMAIU3UPOBAHHOTO KOHCTUTYLIMOHHOTO
KOHTpOJIA (HaA30pa) Ha TEPPUTOPHM HBIHEIIHMX rocyaapcts — wieHoB CHI
BBISIBJICHBI U C(OPMYIMPOBAHBl TPU3HAKH, TO3BOJISIIONINE OTHECTH OpPraHbl
CHELUAIU3APOBAHHOIO KOHCTUTYLIMOHHOTO KOHTpPOJsA (Hax3opa) TroCylapcTB —
wieHoB CHI' Kk oTnenpHON MOAENIM KOHCTUTYLMOHHOW IOCTHULIMH. BBISBIEHBI
poOIeMHbIE CTOPOHBI TaHHOW MOJIEIH.

B pabore mnpoBeneHO CPaBHUTEIBHO-IIPABOBOE MCCIENOBAHUE IPAKTUKU
OpraHOB  KOHCTHTYIMOHHON toctuuuu Poccum, Pecnybnuku  benapyce,
PecnyOnuku Kazaxcran Bo B3auMOCBSI3U € MPOOJIEMATUKON peaiv3alvy IIpaBa Ha
cyneOHyto 3amury. C yd4eToM NOpaBOBBIX MO3MLIMKA OPraHOB KOHCTUTYLIMOHHOW
IOCTUIIMU YKa3aHHBIX CTpaH C(OPMYIHMPOBAaHbI MPHU3HAKWA IMpaBa Ha CYACOHYIO
3aILHUTY.

ABTOPOM MNPOBENEHO CPABHUTEIBHO-IIPABOBOE MCCIENOBAHUE IIPABOBBIX
MO3ULIMNA OPraHOB KOHCTUTYIIMOHHOW rOCTMLMU rocynapctB — wieHoB CHI' mo
npobjeMaM  COOTHOLIEHMSI ~ MEXIYHAPOJHOTO U HALMOHAIBHOIO  IIPaBa.
Ilo mToram mccienoBaHus CHENIAH BBIBOJA O TOM, YTO OpraHbl KOHCTUTYLIHOHHOW
tocTuuu rocynapcts — wieHoB CHI' mpuaaror ocoboe 3HaueHuEe MExayHapOIHO-
IIPaBOBBIM AKTaM, ITOCKOJIBKY CCBUIAIOTCS Ha HOPMBI MEKIyHapOAHOIO IIpaBa HE
TOJIBKO B MOTUBHUPOBOYHOM YAaCTH UTOTOBOTO PELICHHUs], HO U B PE30JIOTUBHOM €T0
4acTH, I71€ B CUIIy KOMIIETEHIIMU JaHHBIX OPraHOB JIEJIAETCs BBIBOJ O COOTBETCTBUU
paccMaTpuBacMON HOPMbI KOHCTUTYLUU.

JlrccepTaHTOM BIIEPBBIE MPENIIPUHSTA MONBITKA 0OOCHOBATh BBIBOJL O MECTE
pemienuit EBponerickoro Cyna no npasam 4ejI0BEKa B CUCTEME UCTOYHHUKOB IIPaBa

Poccuniickoii @Penepanum Ha OCHOBE TEOPETUYECKOTO COIAEPKAHUA IOHATHA



«mapeueaeHT» W npaBoBbiX no3uiuid Konctutynmonnoro Cyma Pocculickoit
denepanum.

ABTOpOM HAay4yHOTO HCCIIECAOBAaHUS BBIABIEH MPOOET B POCCHUHCKOM
KOHCTUTYLIUOHHOM 3aKOHOJATENIbCTBE, KAaCAIOIIUKCA IIOCIEACTBUN IPHU3HAHUSA
HecooTBeTcTBYroIMM KoHctutynum Poccuiickonn @enepanuu MeEXAYHAPOAHOTO
JOTOBOpa (OTAEIBHOIO IOJOXKEHU MEXIYHApPOAHOTO JOTOBOPA), W NPEMIOKEH
BapUaHT €T0 YCTPaHEHUSI.

Ilo uroramMm mpoOBEIEHHOTO HAYYHOI'O MCCIIEIOBAHMS BBIHOCITCSA Ha 3aIIUTY
HOBBIE WM COJEpXKAIIHME CYIIECTBEHHBIM JJIEMEHT HOBU3HBI IIOJIOKECHHS, B
KOTOPBIX YTOYHSIOTCS PE3YyJbTAaThl UCCIENOBAHUS, BBITEKAIOIIME U3 ITOCTABICHHBIX
Iepes; aBTOpOM 3a/1a4.

OcHOBHBIE 110J10:KeHUs, BBIHOCMMBbIE Ha 3aLIUTY:

1. ObocHoBaHa IIPAaBOMEPHOCTH BBIJICIICHUS HOBOM MOJEIN
KOHCTUTYLIMOHHOI'O KOHTpPOJIA, XapaKTEepHOM mid rocymgapcts — wieHos CHI.
C  yd4eroM  HCTOPUYECKMX  OCOOCHHOCTEM  BO3ZHUKHOBEHHUS  MHCTUTYTa
KOHCTUTYLIMOHHOTO KOHTpPOJS (Haa30pa) HAa TEPPUTOPHUH TOCYIApCTB OBIBIIETO
CCCP Takyto MoJieib 11eaec000pa3HO Ha3BaTh IOCTCOBETCKOM.

ABTOpPOM  OmIpeNIETEHBI IPU3HAKKA, NPUCYIIME U1 JaHHOM MOJEIH
KOHCTUTYLIMOHHOT'O KOHTPOJIA:

- OCHOBA CTAaHOBJICHHs CIEHHAIN3UPOBAHHBIX OPraHOB KOHCTUTYLIMOHHOMN
foctuiuu rocygapcts — uieHoB CHIT Obuta 3anmoxena B mepuox CCCP, uto
BBIPA3UJIOCh B HAJIMYMM €JMHOMN 3akoHOAaTenbHOM 0a3bl ctpaHn CCCP;

- CO3[lJaHUE OpPraHOB KOHCTUTYLIMOHHOM HOCTULHHU rocynapcts — wieHoB CHI'
MPOUCXOIWIO C Y4YETOM OmbiTa (GOPMHUPOBaHMS W JEATEIBHOCTH OPraHOB
KOHCTUTYLIMOHHOTO Haa3zopa CCCP;

- g rocynapctB — uiaeHoB CHI' CBOMCTBEHHO NOLIArOBOE CTAHOBJIEHUE
OpraHOB KOHCTUTYLIMOHHOW IOCTULIMHM. MOXXHO BBIJEIUTh TP OCHOBHBIX 3Talla B
npouecce GOpMHUPOBAHUS OPTaHOB KOHCTUTYLIMOHHOM roctuninu. Ilepuon ¢ Havyana

oopazoBanus CCCP no ero pacmaga 3aTparuBaeT jBa d3Tana (OpMUPOBAHUS



OpraHOB KOHCTUTYIIMOHHOW IOCTUIIMM — CO3/JaHHE€ OPraHOB HCIOJIHUTEIbHON
BJIACTH, BBINOJHAIOMUX (QYHKIMH, TPUCYHIME OpraHaM KOHCTUTYIIMOHHOTO
npaBocyausi (MpU 3TOM JaHHbIE (PYHKIUU ObUIM BTOPOCTENECHHBIE); CO3AaHHE
OpraHOB CHEUUAIU3UPOBAHHOTO KOHCTUTYIIMOHHOTO Haja3opa (B YaCTHOCTH
KOMHTETOB KOHCTHUTYLIUOHHOTO HaJ30pa), YU pEUICHUS HOCHWJIH
pexkomenaatenbHblil xapakrtep. C Momenta pacnaga CCCP MOXHO BBIACIHUTH
TPETUN dTan — TMOSBICHUE CIEUUATU3UPOBAHHBIX OPraHOB KOHCTUTYIMOHHOU
IOCTUIIMH, YbsS OCHOBaHHAsA (DYyHKIUS — OOECIEeUeHNE BEPXOBEHCTBA KOHCTUTYIIUH.

- eIMHBIA mepuon Hayana (OPMHPOBAHUS CHEHATM3UPOBAHHBIX OPTraHOB
KOHCTUTYLMOHHOU rocTHLMK rocyaapcTtB — uieHoB CHI' — Hayano 90-x romoB XX
BEKa,;

- B rocymapctBax — uneHax CHI' mocne pacnmaga CCCP opranbl
KOHCTUTYLIMOHHOW  IOCTHUIIMM  TEpPBOHAYAJIbHO  cO3JaBaiuch B (opme
CHEeIUaIU3UPOBAHHBIX OpraHoB KOHCTUTYITMUOHHOTO KOHTPOJISI -
KOHCTUTYIIMOHHBIX CY/IOB.

- HIMPOKUH KpPyr CYOBEKTOB OOpalieHuss B OpraHbl KOHCTUTYLIHOHHOM
IOCTULIMM TocynapcTB — uieHoB CHI;

- TMPOAOKEHUE pedOpPMUPOBAHUS OPraHOB  KOHCTUTYLHMOHHOW FOCTHIIMH
rocyfgapcts — wieHoB CHI.

B kadecTBe OCHOBHOI MpPOOJIEMBI, XapaKTEpPHOM [JIsi TOCYJApPCTB — YJICHOB
CHI' BoisiBnena mpoOiieMa, cBs3aHHas C CyObeKTaMu OOpalleHUs] B OpraHbl
KOHCTUTYIIMOHHOW tocTUIMU. [Ipu 53TOM oOTMeuaeTcs HuU3Kas aKTUBHOCTh
CYObEKTOB  TOCYJapCTBEHHO-NPABOBBIX  CTPYKTYp,  YIOJIHOMOYEHHBIX  Ha
oOpatienue. B Toxke Bpems BBI3BIBACT OMACeHHE OTCYTCTBHE B TaKUWX CTpPaHaX Kak
Pecnybnuka benapyces u PecniyOnuka MosjoBa B KauecTBE CyObEKTOB OOpaIeHus
busnueckux u opuanyeckux nuil. [Ipencrasisercs, 4To KOCBeHHOE OOpalleHne
ATUX CYOBEKTOB B OPTraHbl KOHCTUTYLUHMOHHOH IOCTHIMU TOCYIAapCTB — YJICHOB
CHI' uepe3 ynoaHOMOYEHHbIE OpraHbl B TIOJHON Mepe He 00ecreunBaeT JOCTYIl K

CYI[66HOMy KOHCTUTYOUMOHHOMY KOHTPOJIIO JIMIIAM, KOTOPBIC ITOTCHIIMAJIBHO MOTYT
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OBITh MOJIBEPTHYTHI OMIACHOCTHU HAPYILIEHUS CBOUX IPAB.

2. Ha ocHoBe uccneaoBaHusi CyJeOHOM U MPAaBONPUMEHUTENBHON MPAKTUKU
OpraHoB KOHCTUTYLIMOHHOW KOCTULIMHU rocyaapcTtB — wieHoB CHI' cienan BbIBOJ O
CYILIECTBOBAHUH B ATHX CTPaHAX OOUIETO MOJX0Ja K PACKPBITHIO MPUHIIMIIA TIpaBa
Ha CylneOHYI0 3allMUTy, YTO BBIpaxkaercs B (OPMUPOBAHMU CXOXKUX MPABOBBIX
No3UIMil Ha OoHE OOIIHOCTH PEIIAEMBIX OpraHaMH KOHCTHUTYHHMOHHOW FOCTHILIUU
poOJieM.

C yderoMm mpaBOBbIX NO3ULUK OPraHOB KOHCTUTYLHMOHHOM rocTtuiuu Poccun,
Pecniyonuku Kazaxctan u PecnyOnmuku benapych omnpeneneHbl M pacKpbIThI
npolLeccyaabHble COCTABIAIONINE TPUHIINIIA IIPaBa Ha CY/ICOHYIO 3aIlUTY:

- TPEeAOCTaBJICHHE TapaHTUPOBAHHOM BO3MOXKHOCTH OOpalleHUusi B Cyd B
LEJISIX 3alUThl HApYIIEHHOTO MPaBa;

- ONpeeNIeHNE TOACYIHOCTH CIIOpa KOHKPETHOMY CYIY;

- obecrnieueHne OeCIPUCTPACTHOCTH Cy/a;

- obecrieueHre BO3MOXHOCTH peasii3allii MPUHIIMIIOB COCTA3ATEbHOCTU U
paBHOIIPABUs CTOPOH;

- ompeaenenne 3((HEKTUBHOCTH BOCCTAHOBJICHUS HApYLIEHHOTO IpaBa
MOCPEACTBOM NPUHATHS MOTUBHUPOBAHHOTO PELICHHS;

- BOBMOXKHOCTh O0)KaJIOBaHUS CyIeOHOTO aKTa;

- YCTaHOBJIGHME OrpaHuyeHuM (CpoK mjig O0OXKaJoBaHMs, OCOOCHHbIE
IpOLEAYpPHl s 00XKaJIOBaHUs, OCOOBIA MOPANIOK peav3aliy MpaB y4aCTHUKOB
cyeOHOro nporecca);

- IPEJOCTAaBICHUE BO3MOXXHOCTHU MPEOAOICHUS YCTAHOBIEHHBIX OIpaHUYEHUN
mpaBa Ha Cy[IeOHYIO 3aluTYy;

- obecrieueHre rapaHTUU MPUCYXKJICHUS KOMIIEHCALMU 3a HapyIIeHHE MpaBa
Ha CyJOTIPOU3BOJICTBO B Pa3yMHBIE CPOKHU;

- obecrneyeHre BO3MOKHOCTH UCTIOJHEHUS Cy1eOHOr0 aKTa.

3. Jloka3aHo, YTO OpraHbl KOHCTUTYLIMOHHOM IOCTUIIMU TOCYAApCTB — YJICHOB

CHI, obecnieunBaroT TeCHOE B3aUMOJICHCTBIE MEKTyHAPOJHOTO U HAIMOHAILHOTO
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npaBa, CChUIAACh HAa HOPMbI MEXIAYHApPOAHOTO IpaBa HE TOJBKO B
MOTHUBHPOBOYHOM YaCTU UTOTOBOTO aKTa, HO U B PE3OJIOTUBHOM €ro 4acTH — 1€ B
CWJly KOMIIETEHIIMM JAaHHBIX OpraHoOB J€JaeTCi BBIBOJ O COOTBETCTBUU
paccMaTpruBaeMoOil HOpMbI KOHCTUTYIIUU CTPAHBI.

4. JlokazaHo, 4TO MPAaBOMEPHOCTh BKJIOUEeHUs pemieHuii EBponeiickoro Cyna
M0 TpaBaM YeJIOBEKa B CUCTEMY MCTOYHHUKOB POCCUHCKOTO MpaBa 0OOCHOBaHA HE
NOJIOKEHUSIMU 3aKOHOAATEIbHBIX aKTOB, a IPaBOBOM MO3ULIMEN
Koncturymmonnoro  Cyna  Poccuiickoii  @enepauuu,  BBIPRXXEHHOW B
[Tocranosnennun Konctutynmonnoro cyaa Poccuiickoit @eneparuu oT 5 deBpas
2007 ronma Ne 2-1I1.

5. Ha ocHoBanuu npaBoBbix no3unuii Koncturyunonnoro Cyna Poccuiickoi
®denepanyu clieyIad BbIBOJI O MPaBOBOM npupoe pemeHnit EBponeiickoro Cyna no
npaBaM 4YesnoBeka. llyreM cOOTHeCEeHHs NPU3HAKOB TMOHATHS <«IIPEUEACHT» U
npaBoBbix mno3unmii  Konctutynmumonnoro Cyna Poccuiickoit  ®deaepanuu
000OCHOBaH BBIBOJ O TOM, 4YTO B CHCTEME HMCTOYHHUKOB TpaBa Poccuiickoi
®enepaunu pewmenus Esponeiickoro Cyna no npaBaM 4eaoBEKa 3aHUMAOT MECTO
aKTOB TOJIKOBaHMS KOHBEHLMM O 3alIUTe MpaB YeJIOBEKAa M OCHOBHBIX CBOOO/
1950 rona, a HE IPELEIEHTOB.

6. Ha ocHoBe mpaBOBBIX MO3UIMKA OPraHOB KOHCTUTYIMOHHOW FOCTUIUU
Poccun, Pecnyonmuku Kazaxcran u Pecnyonuku benapych 060CHOBaH BBIBOA O
TOM, YTO OpTaHbl KOHCTUTYIIMOHHOW FIOCTHUIIMU CIIOCOOCTBYIOT COXPaHEHUIO
CYBEpEHUTETA TOCYAapCTB MyTEM OOOCHOBAHUS M MPU3HAHMS B CBOUX IMPABOBBIX
aKTaX BEPXOBEHCTBA HAIIMOHAIBHBIX KOHCTUTYLHMH HaJl MEXIYHApOIHO-
[IPaBOBBIMH HOPMaMH, a TAKKE PEIICHUSIMH MEKIOCYyJapCTBEHHBIX OPraHOB (B TOM
yuciie peuienuii EBponerickoro Cyza 1o rnpaBam 4eJ0BEKa).

7. HuccepTaHTOM 10 WTOraM MCCJICIOBAaHUS 3aKOHOJATEIHLHON 0a3bl
Poccuitickonn  @enepaumu  cAelaH  BbIBOJ O HAJWUYMM B POCCHMCKOM

3aKOHOOATCIIbCTBC Hpo6ena, KacCcarmerocsa HOCJIC,Z[CTBI/Iﬁ IMPpU3HAHUA
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HECOOTBETCTBYIOIIUM KOHCTUTYIIMM MEXIyHApOJHOIO J0TOBOpa (OTAEIBLHOIO
MOJIOKEHHUSI MEXKTYHAPOHOTO I0TOBOPA).

[Ipennaraercss BHECTH H3MEHEHUS B conepkaHue ab3ama 4 crateu 91
@enepalibHOTO  KOHCTUTYUHMOHHOTO 3akoHa «O Konctutyunonnom Cyne
Poccuiickoii ®enepanun», KOTOpbIM mnpeaycmarpuBaeT 4rto: «C MOMEHTa
npoBosrianieHus noctaHoBieHus: Konctutymmonnoro Cyna  Poccuiickoii
@enepanii 0 NMPU3HAHUU HE COOTBETCTBYrOMMU KoHctutyuu Poccuiickoit
@enepauuy HE BCTYNMBIIETO B CHIIy MEXKIyHapoAHOro aorosopa Poccuiickon
denepanuyu MO0 OTHAEIBHBIX €r0 TMOJIOKEHUNA MEXTyHApOJIHBIA JOTOBOP HE
MO/JICKUT BBEICHUIO B JCHCTBHE W TPUMEHEHUIO, TO €CTh HE MOXET OBITH
paTU(QUIMPOBAH, YTBEPKACH M HE MOXET BCTYNHUTh B cuiy s Poccuiickoii
denepaluy HHBIM 00pa3oM».

IIpencraBinsgercss, YTO [OaHHAs HOpPMA HE OTpPakaeT B IOJHOM Mepe
MOCJICICTBUS MPU3HAHUSA HEKOHCTUTYIIMOHHBIM MEXIYHAPOIHOTO JIOTOBOpa WIIH
ero 4dactu. Tak cyap0a OTACIBHOTO IOJOXKEHUS MEXIYHApPOIHOIO JOTOBOpA,
MPU3HAHHOTO HEKOHCTUTYIIMOHHBIM, HesicHa. Kak BUAUTCS, ©UMEET MECTO TpoOet,
HEYCTPAHEHUE KOTOPOTO MOKET TMPUBECTM K TOMY, YTO MPU3HAHHOE
Konctutyunonueim  Cynom Poccuiickoit ®Denepauuu  HE COOTBETCTBYIOLIUM
Kounctutynun Poccuiickori @enepannu MOI0KEHUE MEXKIYHAPOAHOTO JIOTOBOPA,
HE BCTynuBIIEro B cuily 1 Poccuiickonn @enepanuu, MOSABUTCA B HHOM
MEXAYHAPOJIHOM JOTOBOPE, YTO MPUBEAET K TOMY, YTO YaCThIO MPABOBOW CUCTEMBI
Poccuiickoit @enepanuu craneT He cooTBeTCTBYOMUK KoHncTtutynun Poccuiickoit
denepanv MEXIYHAPOIHBIA 1OTOBOP.

B kadectBe HampaBieHUs yCTpaHeHHs TMpoOena mpesjaraercs B3sATh 3a
OCHOBY 3aKOHOJIaTECILHO 3aKpEIJICHHBIC TIOCJICACTBHS MPU3HAHUS
HEKOHCTUTYIIMOHHBIMM  IIOJIOKEHUW  BHYTPUIOCYHAPCTBEHHBIX  JOTOBOPOB
Poccuiickoit @enepanuu (ctatbs 87 DenepaibHOTO KOHCTUTYLIMOHHOIO 3aKOHA
oT 21 uronsa 1994 roga Ne 1-®K3 «O Koncturyunmonnom Cyne Poccuiickoit

Oenepanun»).
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[IpoBeneHHoe wHcCClEeOBAaHUE MO3BOJWIO CHOPMYIUPOBATH CIEAYIOIINE
NMPeAJI0KeHUS 10 COBEPUICHCTBOBAHHMIO JEHCTBYIOLIEr0 KOHCTUTYLHHOHHOIO
3aKOHOAATEJbCTBA.

[Ipennaraercs BHecTH u3MeHEeHMss B crarbio 91  denepanbHOrO
KOHCTUTYLMOHHOTO 3akoHa Poccuiickoit @enepaunn ot 21 wurons 1994 rona
Ne 1-®K3 «O KoncrurynmonHom Cyne Poccuiickoit denepannn», JOMOJHUB €€
ab3anaMu 4 1 5 cleyIoIero Coaep>KaHusi:

A63an 4 «[Ipusnanue He coorBercTByromMHU KoHctutynum Poccuiickoit
@denepaur HE BCTYINMBIIErO B CHIIY MEXKIAYHApPOAHOrO noroBopa Poccuiickon
denepauuy WIA OTAEIBHBIX €T0 MOJO0KEHUH ABIISIETCS OCHOBAHUEM JUJISI OTMEHBI B
YCTAaHOBJICHHOM TOPSAKE TMOJIOKEHUH JPYrUX HOPMATHUBHBIX aKTOB JIMOO
JIOTOBOPOB, OCHOBAHHBIX HA MPU3HAHHBIX HEKOHCTUTYLHOHHBIMH MOJHOCTBHIO WIIN
YaCTUYHO JOTOBOpE JMOO BOCIPOU3BOIALIMX €r0 WM COACPKAIIUX TaKue XKe
MOJIOKEHUS], KaKre ObUIH MPU3HAHBI HEKOHCTUTYIITUOHHBIMU».

A63an 5 «IlomoxeHus HOpMAaTUBHBIX aKTOB JIMOO JOTOBOPOB, YKa3aHHBIX B
4aCcTU BTOPOM HACTOSIIEM CTaTbU, HE MOTYT IPUMEHSTHCA CyAaMHu, APYTUMH
OpraHaMu U JOJKHOCTHBIMU JIMLIAMHU».

[IpennoxeHHble M3MEHEHUS MO3BOJIAT B OyaylieM H30ekKaTh BKIIOUEHUS
IIPU3HAHHBIX HEKOHCTUTYLHOHHBIMM IIOJOKEHHM B WHBIE MEXKIYHApPOIHbIC
JIOTOBOPBI, CTOPOHOU KOTOPBIX sABJsieTCS Poccuiickas denepanus.

Teopernyeckass 3HAYUMOCTH MCCJIAEAOBAHUS COCTOUT B ONPEAECICHUN POJIU
OpPraHOB KOHCTUTYLUHMOHHOW IOCTULIMM KakK CIEHUAIU3UPOBAHHBIX  OPraHoOB,
NEeSATEIbHOCTh  KOTOPBIX  HampaBiieHa  HAa  COXpPaHEHHE  CTAOMJIBHOCTH
KOHCTUTYLJMOHHOTO  CTpPOsl ~ TOCYHapCTBa,  YKPEIUIEHWE  HAIMOHAJIBHOIO
3aKOHOJATENbCTBA, 3AIIUTY IIPaB rPakJAaH U UHBIX JIULI.

Ha ocHoBe wm3ydyeHuss (GOpMHUpPOBaHUS U  JACSITEIBHOCTH  OPraHoOB
KOHCTUTYLIMOHHOM FOCTULMHU rocynapcTB — wieHoB CHI' caenan BbIBOA O HAIMYUU
oOLIMX MPUHIMIIOB OpPraHu3aluy UX JeATEIbHOCTH, YTO TIO3BOJISIET OTHECTHU

JaHHBIC OPTaHbI K OTI[GHBHOﬁ MOJICIN KOHCTHTyuHOHHOﬁ IOCTHUIINU.
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Conepxamecss B AUCCEpTAllMM  BBIBOABI M MPEAJIOKEHUS 0000LIatoT
CyIeOHY0 M IIpPaBONPUMEHUTENIbHYIO IPAKTUKy JAESITEIBHOCTH  OpraHOB
KOHCTUTYLIMOHHOW IOCTHLIMM B OONACTH MPUMEHEHHS HOPM MEXIYHApOIHOTO
IpaBa C Y4eTOM IpUHIMUIA CyBepeHUTeTa rocygapcrsa. Kpome toro, nemaercs
BBIBOJ] O 3HAYEHWU TPABOBBIX MO3UIMI JAHHBIX OPraHoB IO BOMPOCY
(bopMHUpOBAHUS TEOPETUIECKOM 0a3bl B 00JIACTH TOJKOBAHUS MPUHIIMIA TIpaBa Ha
Cy/lIcOHYIO 3aIlIUTY.

Takum o00pa3zom, wumeronecs B pabOTe TEOPETUKO-METOAOJIOTHUYECKHUE
IIOJIOKEHMSI U BBIBOABI OyAyT CIIOCOOCTBOBATh JajIbHENILIEMY Pa3BUTHIO HAYYHOIO
3HaHHA B oOmacth (GOPMUPOBAHUS M OPraHU3aLUU JEATEIBHOCTH OpPraHOB
KOHCTUTYLMOHHOW rocThIMK rocygapctB — uineHoB CHI'; ompenenenuss mecra
aKTOB MEXIyHAapOIHBIX CyneOHbIx opraHoB (EBpomeilickoro Cyna mo mnpasam
Yell0OBEKa) B CHCTEME HAIMOHAIBHOTO 3aKOHOAATEIhCTBA; COOTHECEHHUS HOPM
MEXKIyHApOIHOTO ITpaBa U HAIIMOHAJIBHOTO IIpaBa Yepe3 NpU3My PELIEHUN OPraHOB
KOHCTUTYLIMOHHOM  OCTULMU. Pe3ynprarel  HCCIEnOBaHUS  MOTYT  OBITh
MCIIOJIb30BaHbl [l AalibHEHIIeH pa3paboTKu mpobieMaTuku 00ecreueHus npas u
cBO0O/I CYOBEKTOB B HAyKE KOHCTUTYLIMOHHOTO IIpaBa.

IIpakTHyeckass 3HAYMMOCTH HCCJAEAOBAHUS 3aKIIOYACTCI B TOM, YTO
chopMyaHpOBaHHbIE B HEM TMOJOXKEHHS MOTYT OBITb HCIOJIB30BaHbl B
IPaBOIPUMEHUTEIBHON IMPAKTUKE, a TaKXKe IPU peanu3aliy 3aKOHOTBOPUYECKHUX
WHUIUATUB, Kacalolmuxcsa  npobiaeM  OpU3HaHUS ~ HENEHCTBUTEIbHBIM
MEXIyHapOJIHOIo JA0roopa. Marepuaibl HACTOSIIIET0  JAMCCEPTALIMIOHHOTO
UCCIIEZIOBaHUS MOTYT OBITh HCIOJB30BaHbl B IPOLECCE MPENOAAaBaHUS TAKUX
y4eOHBIX AUCHMILINH, KaKk «KOHCTUTYIIMOHHOE MTpaBo», «KoHCTUTYLIMOHHOE MPaBo
3apyOeKHBIX CTpaH», a TaKXe CcIenualbHoro Kypca «KoHcTuTynnoHnHoe
IIPABOCYIHE».

CreneHb [JOCTOBEPHOCTH H anpodanmsi pe3yJabTaroB. Pe3ynbprarsl
UCCIICZIOBAHUS TIOJIYYMJIM OTPAXEHHWE B BBICTYIUICHUSAX Ha KOH(MEpEeHLMIX

pas3IndHoOro YypOBHA, a HMMCHHO — MCKAYHApPOIAHasA HAay4YHO-IIpaKTU4YCCKas
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koHpepenuuss «Poccust u  AOxa3zus: HMCTOpPUS  TOCYAapCTBEHHO-IIPABOBBIX
otHomeHuit» (MockBa, 10 Hos6ps 2009 roma); oOmiepoccuiickas Hay4YHO-
npakThueckas KoHpepeHmms «Poccuiickas TOCyIapCTBEHHOCTh: HCTOPUYECKUN
OMBIT M aJbTEPHATUBBI pa3BuTUs» (I. PoctoB-Ha-[ony, 19-21 anpens 2012 ron);
MEXAyHapoaHas Hay4dHO-NpakTHueckas koHpepenuus «Pedopmbr 1864 roma B
TEOPHUM W  IPAKTUKE POCCHMCKOIO  KOHCTUTYLIMOHAJIM3MA: HCTOPUS H
coBpeMeHHOCTh (K 150-neturo 3emckoit u CynebHoit pedopm 1864 roma)»
(Mocksa, 2014 rox).

OcCHOBHBIE U/IEH, TEOPETHUECKUE MOJIOKEHUS U MPAKTHUECKUE PEKOMEH AU
AMCCePTAH MU3JI0KEHBI B JIECATH MyONIHUKAIMIX aBTOpa MO TeME MCCIEI0BaHus, B
TOM YHCJIE B YETBIPEX CTATHAX B U3IAHMIX, BXOSAIINX B IEPEUEHDb PELICH3UPYEMBIX
HAy4YHBIX U3JAHUH, B KOTOPBIX JOKHBI OBITH OMYOJIMKOBAHBI OCHOBHBIE HAyYHbIE
pe3yapTarbl JUCCEpTAlMid HAa COHMCKAaHUE YYEHOW CTENEeHW KaHIuWJara Hayk,
HA COMCKaHUE YYEHOM CTENEeHM JIOKTOpA HayK.

CTpykTypa amccepTanmu OnpenenseTcs NpeAMETOM UCCIeI0BaHus, a TAKKe
HEeSIME M 33JjadaMi HaydHOM paloThl. JluccepTaiusi COCTOUMT U3 BBENCHUSA, TPEX

Ii1aB, A€BATH Haparpa(bOB, 3aKJIIOUCHUA U CIIMCKA JIMTCPATYPhI.

OCHOBHOE COAEP/KAHUE PABOTbI

Bo BBegeHum OOOCHOBBIBACTCS aAKTyaJIbHOCTh TEMBlI HCCJICIOBaHUS,
aHAJIM3MpyeTCsd Hay4yHash pa3pa0OTaHHOCTb TEMBI, OINPEACNAIOTCS OObEKT U
OpEAMET UCCIEAOBaHUA, LEIW W 3aJa4d HCCIEIOBAaHMS, €ro HOPMaTHBHAasd,
METOJIOJIOTHYECKAsI U TEOPETUYECKasi OCHOBBI, (DOPMYIUPYIOTCS Hay4YHAs HOBU3HA
QUCCEepTalliM, TIOJIOKEHUS, BBIHOCUMBIE Ha 3alIUTy M M[OATBEPXKAAIOLINE
TEOPETHUECKYI0 W TMPAKTHUYECKYI0 3HAYMMOCTh PabOThI, pPaCKphITa ampoOarus
PE3YJIBTATOB UCCIIEIOBAHUS.

B nepBoii raBe «CTraHoBJIeHHME OPraHOB KOHCTHUTYIMOHHOM IOCTUIIUU

rocyrapcts — wieHoB CHI'» paccmarpuBarorcst HamOosiee BaXKHBIE STalbl U
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O0COOEHHOCTU CTAHOBJICHUSI OPraHOB KOHCTUTYIIMOHHOTO KOHTpOJiA (HaA30pa),
AHAJIM3UPYIOTCS. AMEPUKAHCKUKA M E€BpPOINEHCKHE MOAXOAbl K OpraHu3aluu u
JEeATEIbHOCTH IaHHBIX OPT'aHOB.

B nepsom napacpage «lenesuc u KoHCmumyyuoHHO-npasoevie OCHOBbL
UHCIMUMYYUOHATUZAYUU KOHCMUMYYUOHHOU IOCmMUYUU» IIPOBENICHO
KOHCTUTYLIMOHHO-TIPABOBOE HCCJIEIOBAHUE CTAaHOBJIEHUS W PA3BUTHS OPIraHOB
KOHCTUTYLIMOHHON FOCTHULIMM, IPOAHAIM3UPOBAHbl JTalbl pPa3BUTHUS OPraHOB
KOHCTUTYLIMOHHOM FOCTULIUU.

PackpbiBast conepskanue nepBoro mnaparpada, JuccepTaHT oOpaTwics K
NOHATUIHON 0a3ze uccieqoBaHus. ABTOpP MPOBOAUT pa3rpaHUUYCHHUE MOHIATHUN
«KOHCTUTYLMOHHBIN KOHTPOJIb, «KOHCTUTYLIHOHHOE IPaBOCYZIE»,
«KOHCTUTYLHOHHAS FOCTULIUS».

Ha ocHoBe uccnenoBaHus HCTOPUHA MHCTUTYTA KOHCTUTYLIMOHHOTO KOHTPOJIA
JUCCEPTAHT NIEJIA€T BBIBOJ O TOM, YTO OTIEIBHBIC AJIEMEHTHI, XapaKTEPHbIEC IS
JAHHOTO MHCTUTYTA, CYIIECTBOBAIM B pa3HOE BPEMS B 3apyOEKHBIX rOCyJapCcTBax.
I[Ipy >TOM OCHOBHOE pa3BUTHE JAHHBIA MHCTUTYT TOJAYy4YWJ B IEPUON
BO3HUMKHOBEHUSI OCHOBHBIX 3aKOHOB FOCYIapCTB — KOHCTUTYLHI. B CBOIO ouepenp
MOSIBICHUE KOHCTUTYLMH OINpEeNeNnwio HEOOXOAMMOCTh CTPOrOM HepapXuu
HOPMAaTUBHBIX aKTOB. B CBSI3U ¢ 4eM OTIEIBbHO OTMEYAETCS, YTO OJHOM U3 Liesier
NEATEIbBHOCTH OpPraHOB KOHCTUTYLIMOHHOM IOCTHUILIMHM, HapsAy C pPEHIEHUEM
BOIIPOCAa O KOHCTUTYLIMOHHOCTH AaKTOB, SIBISUIOCH COXPAaHEHHE M YKpPEIUICHHE
CYBEPEHUTETA TOCylapcTB. JlaHHBIE TEHACHUMU CIHEAYIOT W3 IOJHOMOYUS
YKa3aHHBIX OpPraHoOB, pacCMaTpuBaTh CIOPbl MEXKAY TEPPUTOPUAILHBIMU
00pa3oBaHUSAMH.

Bo  emopom  napacpage  «llpeonocvinku  noseneHus — OpeaHo8
koHcmumyyuonnou tocmuyuu ¢ CCCP» wuccinenyercss BONPOC CTAaHOBJIEHUSA
OpraHoB KOHCTUTyUMOHHOM toctuuuu B mnepuog CCCP, a Takxe 0000maroTcs
TEOpEeTUUECKUE B3Il HA (POpMY OpraHu3aluy JaHHOTO opraa. OTME4eHo, YyTo

Ha TPOTAKCHUMU BCCIO COBCTCKOIO IICpUOJia IMPOUCXOAUIT ITOUCK HauoOoee
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ONTUMAJILHOTO BAPUAHTA OPraHU3alld OpraHa KOHCTUTYLIHOHHOW FOCTULIHUH.

C obpazoBanuem CCCP u nosiBjieHHEeM KOHCTUTYIIMH BOMPOC BbIOOpA POPMBI
OpraHa KOHCTUTYLMOHHOW IOCTUIIMM TNPHOOpeN AMCKYCCHOHHBIN xapakrep. Kax
OTMEYAET aBTOp, B MEPBYIO OUEPEb ATO CBSA3aHO ¢ (PaKTOpoM 0Opa30BaHUs HOBOTO
roCyl1apcTBa U HEOOXOAMMOCTBIO pACIpeneNeHUs] TOCYIapCTBEHHBIX (PYHKUIUN
MEXIy BHOBb CO3JaHHBIMU OpraHamMud. B »ToT mnepuox ¢yHKUMH oOpraHa
KOHCTUTYLIMOHHOTO KOHTPOJII B COBPEMEHHOM €ro IOHMMAHWMU BBITIOJHSIN B
pasHoe BpeMsl Cy[eOHbIe, UICTIOTHUTEIbHbIEC U 3aKOHOJATEeIbHbIE OPraHbl, IPH 3TOM
JTaHHble PYHKIMH HE SBIISUTACH JUIsl YKa3aHHBIX OPraHOB OCHOBHBIMM.

1 nexabps 1988 roga B Konctutynmmio CCCP Obutn BHECEHBI M3MEHEHUS U
JOMOJHEHUS, MpeaycMaTpuBatrome co3ganue Komurera KOHCTHUTYLMOHHOTO
Hajzopa (KKH) CCCP.

JuccepranT 0co00 OTMEYAaeT 4YTO, HECMOTpPsS Ha pa3iuyHble MHEHUS B
HAayYHOHM JUTEpaType, pojb JAHHOTO OpraHa HeJb3s HEJOOLICHUBATh, MOCKOJIBKY
€ro MOSABIICHUE CTAJIO MEPBBIM IIATOM K CO3[JaHUIO CHEIUATIM3UPOBAHHBIX OPTraHOB
KOHCTUTYIIMOHHOTO KOHTPOJIs (Haa30pa) rocynapcts — wienoB CHI

B mpemvem napacpagpe «Moodenu KOHCMUMYYUOHHOU HOCMUYUU U UX
meopemuieckoe 3HayeHue O UCCAe008aHUS KOHCMUMYYUOHHO20 —Npasa»
OTMEYAETCs, YTO B HACTOALIEE BpeMsi OOIICTIPUHSATHIM SIBISIETCSl CYIIECTBOBAaHUE
CIENYIOIIMNX KJIACCHUYECKUX MOZENEH KOHCTUTYLIMOHHON FOCTULMU: aMEPUKAHCKas
U eBpOIeHCKas (KOHTMHEHTAJIbHAs WIM aBCTPUMCKas). B 3TOM Xe psmy MOryr
OBbITh BBIJICJICHBI: CMEUIAaHHAs E€BPOINEHCKO-aMEepUKaHCKas MOJeNb, HOepuiickas
MOJIETb U (paHILy3CKas MOJIEIb.

AMepHuKaHCKasi MOJENb CyAeOHOro KOHTPOJIS XapaKTepu3yeTcs TeM, YTO
KOHCTUTYIIMOHHBIE CIIOPbl PAcCMaTPUBAIOTCS CydamMu OOIIEH IOPUCIUKIMKU B
COOTBETCTBUM C OOBIYHOHN TPOIEAYpPOil (TaKk HA3bIBAGMBIN JCTICHTPAIN30BAHHBIN
KOHTpOJIb). B ocCHOBe amepukaHCKOW Mojenu Jexar neno MepOapw,
paccmorpeHHoe BepxoBHbiM Cynom Coenunensnbix IlltaroB B 1803 romy wu

nokrpuHa [xona Mapaiuia.
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B aMepukaHCKOM MOZAEIH OCYLIECTBIAETCA IOCIEAYIOIUNA KOHTPOJb, I
enrHooOpasue cyaonpousBojcTBa oOecnednBaeT BepxoBHbll (Bbiciuuii) Cym.
CyneOHble pelieHusi, Kak NMpaBUiIO, KacaroTCsl TOJBKO CTOPOH, YYAacTBYIOUIMX B
7ene (3a UCKIIOYEHUEM CIIydaeB, KOTZA CyAbl B JAJbHEUIIEM CICAYIOT OJHAMXKIbI
IIPUHATOMY PEILIEHUIO).

EBponenickas (aBCTpUMCKas) MOIENb, KOTOpas 3apoawyiacb B ABCTpUU
(1920 rom), onmpaercss Ha B3aMMOCBSI3b MPUHLUIIA BEPXOBEHCTBA KOHCTUTYIUU.
KoHcTuTynIMOHHBIE CIIOPBI pACCMATPUBAIOTCS CIIELIUATIBHBIMIA KOHCTUTYLIHOHHBIMA
CylaMH C Yy4dacTHUEM CyAeH, HMEIOUMX CHELMATbHYI KBaIM(PUKALIUI. OTO
LEHTPATU30BaHHBIA U, KaK MPABHIIO, a0CTPaKTHBIH KOHCTUTYLIMOHHBIH KOHTPOJb,
XOTS KOHKPETHBIN KOHTPOJb TOXE€ BO3MOXkEH. CyneOHble pelIeHHs HMEIOT
00s13aTENIbHYIO CUITY.

B paccmarpuBaeMoMm maparpade AMCCEpTaHT H3y4yaeT MPHUPOLY YKa3aHHBIX
MOJENIEM  KOHCTUTYLHMOHHOM  IOCTHIIMHM,  ONpPENEIseT HX  CYIIHOCTHBIE
xapakTtepucTuku. [IpoBeneHO TeopeTnyeckoe UCCIIENOBAaHUE NMPU3HAKOB MOZCIICH
KOHCTUTYLIMOHHOW IOCTULIMH, TI0O UTOTaM KOTOPOTO JIEJIaeTCsl BBOA O MHOTO00pa3nuu
MOJIEJIE KOHCTUTYLIIMOHHOW FOCTHUILIUH.

Bropas maBa «Opranuszanus ¥ CTPYKTypa OpPraHoB KOHCTUTYUHOHHOM
cTuun  rocysapers — wieHoB  CHI» nocesmeHa aHaium3y BONPOCOB,
CBSI3aHHBIX C MOPSAKOM (OPMHUPOBAHUS U OpPraHU3ALUHU ACSITEIbHOCTH OPIaHOB
KOHCTUTYLMOHHOW tocTuiuu rocynapctB — uieHoB CHI. PaccmarpuBaercs
BO3MOXHOCTb OTHECEHMS OpPraHOB KOHCTUTYLMOHHOW IOCTHLHHA TOCYNApCTB —
ywieHoB CHI' k oTnensHON MOJEI OPraHOB KOHCTUTYLIHOHHOTO KOHTPOJIS.

B nepeom napacpagpe «Koncmumyyuu cocyoapcme — unenoe CHI' 6 cgpepe
onpeoeneHusi NOTHOMOYUL OpP2aHO08 KOHCMUMYYUOHHOU OCMUyuu» TUCCEPTAHT
paccMaTpuUBacT pa3BUTHE OPraHOB KOHCTUTYLHMOHHOW FOCTHULHH B IpOLECCE
KOHCTUTYLIMOHHOIO CTpouTelnbCcTBa  rocymapcts — wieHoB CHI. Hccnenyer
3aKOHOJATENbHYI0, TECOPETUYECKYI0O M IIPAKTUYECKYIO OCHOBY HX CO3JaHUs H

NEATEIbHOCTU B KOHTEKCTE KOHCTUTYIIMIA rocynapctB — uieHoB CHI'.
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ITo uroram MpoBEIEHHOTO MCCIENOBAHUS, TUCCEPTAHT AENAET BBIBOA O TOM,
YTO HMHCTUTYT OpPraHOB KOHCTUTYLUHWOHHOW FOCTHULMHU SIBJIAETCS CPaBHUTEIIBHO
HOBBIM 11 TocyaapctB — wieHoB CHI. 3a KOpOoTKuH MNpPOMEXKYTOK BPEMEHHU
OpraHbl KOHCTUTYILIMOHHOM IOCTHIIMM TPETEPHENN H3MEHEHUS, CBS3aHHBIE C
3aKOHOAATEIbHBIM  3aKpEIUICHHEM TMOpsaKa UX (QOPMHUpPOBAHUS, TMOPSIKA
oOpallieHus: K HUM CyOBEKTOB, a TAKXKe MOPsiAKa UX (PYHKIIMOHUPOBAHUSI.

JluccepTaHT OTMEYAET, YTO OTHEIbHBIE DIIEMEHThl KOHCTHUTYLHOHHOTO
KOHTpOJIA (Hazx30opa) MpPUCYTCTBOBAIIA paHee, TEM HE MEHee, OpraHbl
KOHCTUTYLIMOHHOTO KOHTPOJIS (Ha30pa) B UX B COBPEMEHHOM NOHMMAaHHUH Hadyalld
dbopmupoBarscsi mMeHHO mocie pacnaga CCCP. MoHO TpenmonokuTh dTo,
JAHHAsi TEHJCHLMS CBs3aHa C T[IOABICHUEM CaMOCTOSITENBHBIX CTpaH, C
HEOOXOIMMOCTbIO OOECIEYeHHs] BEPXOBEHCTBA KOHCTUTYLIMM W HE3aBUCUMOCTH
rOCyJ1apCTB.

OTaenbHO TUCCEPTAHT JI€JIAET BBIBOJA O TOM, YTO OpraHaM KOHCTUTYLMOHHOMN
ocTulMu rocyaapctB — wieHoB CHI' mpucym mupokuil Kpyr HOJTHOMOYMIA.
Hapsany ¢ momHomMouMsMH, HENOCPEACTBEHHO CBA3AHHBIMH C IVIABHOW LIEJIBIO
CO3/IaHMS JIaHHBIX OPTraHOB — 00ECIEUEHUEM BEPXOBEHCTBA KOHCTUTYLUH, OPTaHbl
KOHCTUTYUMOHHOW  toctuumu  rocynapctB — wieHoB CHIT  Hanenensl
JNOTNOJIHUTENIBHBIMY ~ ITONIHOMOuMsAMH.  [Ipy  sTtom  mpeacraBnsercs,  4TO
3aKOHOJIaTeIM 0CO00€ BHUMAHME YNIENSIOT UMEHHO JOMOJHUTEIBHBIM (QYHKIUSM,
00€CIeYrBaOIIUM TOJUTUYECKYIO JAESITEIbHOCTh TOCYIapCTBa — IPOBEICHUE
BBIOOPOB, PACCMOTPEHUE BOIPOCOB, CBSI3aHHBIX C JACSITEIBHOCTHIO OpPraHOB
rOCyIapCTBEHHOM BJIACTH.

JluccepTaHT TaKXKe OTMEYAeT CYILIECTBYIOIIYI0 B HEKOTOPBIX T'OCYIapCTBAX
BO3MOXHOCTb IPOBEPKU KOHCTUTYLIMOHHOCTH HOPMATUBHBIX AKTOB IO BEPTUKAJIN.

BpI3pIBalOT ~ COMHEHHA  ITOJIOKECHUSA, Kacaroluecss  KOMIIETEHLUH
KOHCTUTYIIMOHHBIX CYyIOB IO TIPOBEPKE CyIEOHBIX AaKTOB, IPABOMEPHOCTHU
OPUMEHEHUSI B HUX TOW WMJIM WHOM HOPMBI, Pa3bSCHEHUN BBICIIUX CYIEOHBIX

uHcranmii  (Pecrmybnmka MomnmoBa, Pecrybnmka AsepOaiimkan, PecmybOnuka
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Tamxukucran). [Ipy 3TOM nHCCEPTaHT OTMEYAET, YTO KOHCTUTYLIMOHHBIE CYHbI
UCCIEeNYIOT (paKkTUYecKre OOCTOSTENbCTBA MO JIeNy, PACCMOTPEHHOMY JIPYTUMU
Cy/laMHu.

Kpome  Toro, U3yduB  COPMUPOBAHHBIE  MPABOBbIE  MO3UIUU
KOHCTUTYITMOHHBIX cyfnoB PecmyOnmuku AzepOaiimkan u Poccuiickoit @enepanun,
MOXHO OTMETUTh PACHIMPEHUE KOMIETECHIIMH KOHCTUTYLIHOHHBIX CYJIOB, 4 TaKKe
TEHJCHIIMM K YTOYHEHUIO TMPOLEAYyp IMPOBEPKH 3aKOHOMOJOKEHHU. Takas
MpaKkTHUKa C OJIHOM CTOPOHBI HAIpaBlieHAa HA YCTPAHEHUE 3aKOHOJATEIbHBIX
HE/I0YETOB, C JPYroi CTOPOHBI 3Ta MPAKTHUKA OMACHA, MOCKOJIbKY BJI€UeT 3a OO0
nmonMeHy QYHKITUN 3aKOHOIATES.

UccnenoBanue mpoiiecca JESITEIBHOCTA  OPraHOB  KOHCTUTYIMOHHOM
IOCTHIIMU TAK¥Ke€ MO3BOJISIET CIENATh BBIBOJ, YTO JAHHBIN MPOLECC HE 3aBepllcH. B
Ka4eCTBE MpUMepa aBTOp OOpamaercss K OMbITy KOHCTUTYITMOHHOW FOCTHIIUN
Pecnyonuku Keiprei3cTaH, rj1e KOHCTUTYIIMOHHBIA CyJl KOTOPBIN MPEKpaTUI CBOE
cymectBoBanue B 2010 roay. OueHka qanHomMy coObITHIO OblIa aHa EBpornelickoi
Komuccuenr 3a pemokparnto uepe3 mnpaBo (Benenmanckas Komuccusi) B
3akmroueHuU ot 8 mroHsa 2010 roga Ne 582 /2010 CDL-AD(2010)015.

Koncrurytmst Keiprenckoit Pecnyormmku ot 27 wutons 2010 ronma 3akpemnuia
CO3/1aHH€ HOBOTO IMpaBoBOro cyowrekra — Koncturyruonnoil nanarsl BepxoBHoro
Cyna  Keipreisckoit  PecmyOnmuku  —  aOCOJIOTHO ~ HOBOTO — MHCTHUTYTA
KOHCTUTYIIMOHHOTO KOHTPOJISI, KOTOPbIA HE MMEJI MECTa B UCTOPUU TOCYIApPCTB —
yieHoB CHI'. IIpoekT KOHCTUTYIIMOHHOTO 3akoHa O KOHCTUTYLIMOHHOW manare
BepxoBaoro Cyna BeiHOcWIICA Ha oOcyxnaenue Benemumanckoit Komuccuu, mo
pe3yapTaraM  PacCMOTPEHHsI KOTOPOTo OBUIO MPUHSATO COOTBETCTBYIOIIEE
3akmoueHue ot 20 urons 2011 roma Ne 622 / 2011 CDL-AD(2011)018. B xoxme
paccmotpenust IIpoekta ObLT chenaH psiag  3aMeUaHUW  OTHOCUTENBHO €T0
COJIEpKaHUS.

[Ipu 3TOM CTOUT OTMETUTH, YTO Tpouecc popmupoBaHuss KoHCTUTYITMOHHON

nanatel BepxoBHoro Cyma Keipreisckoit PecnyOnmuku, omnpenenenue ee
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IIOJIHOMOYMH B HacTosee Bpems He 3aBepuicH. B COBMECTHOM 3aKIIFOYEHUU I10
OpoeKTy 3akoHa «(O BHECEHMM H3MEHEHUN U npononHeHnid B KoHcTuTynuro
Keiprenckoii PecriyOmikin» ot 22 urons 2015 roma Ne  809/2015 Beneuumanckas
Komuccuss  BbIpaswia onaceHus IO IOBOAY HM3MEHEHMM, Kacaroluxcs
NeATeIbHOCTH KOHCTUTYLIMOHHOW Manarsl.

Pesromupyst BbllIECKa3aHHOE, aBTOP OTMEYAET, YTO HA MPOTSKEHUU BCErO
neprosia (yHKIIMOHUPOBAHUSI OPraHOB KOHCTUTYLIMOHHOW FOCTULIMU TOCYJIapCTB —
wieHoB CHI' He mnpekpamjatoTcs NpouEcChl, CBA3aHHBIE C OINPEACIICHHEM HX
KOMIIETEHIIUM, CYOBEKTOB oOOpamieHuss U nopsaka ¢opMmupoBaHus. J[laHHbIe
00CTOSATENbCTBA  SABISIOTCA ~ CJIEACTBUEM  HUCTOPHUECKHMX  OCOOEHHOCTEH
BO3HMKHOBEHHUS JTaHHBIX OpraHoB B rocyzaapctBax — wieHax CHI. Ilockonbky
MHCTUTYT CyA€OHOTO KOHCTUTYLIMOHHOTO KOHTpOJI (Hazx3opa) sIBISETCS HOBBIM
Ui 3THUX TOCYAAapCTB, HEM30EKEH IMOUCK ONTUMAaIbHOW (POPMBI OpraHu3aluu
OpraHoOB KOHCTUTYLIMOHHOIO KOHTpois (Hanmsopa). Ilpm »3TOM nuccepraHT
OTMEYAET, YTO Ipolecc (OPMUPOBAHUS JTAHHBIX OPraHOB IMPOUCXOAUT HE TOJIBKO
Ha ypOBHE 3aKOHOJATEIBHOM, HO TAKXXE HA YPOBHE IOHMMAaHUS POJM OPraHOB
KOHCTUTYLIMOHHOW IOCTULIUHA B CHCTEME OPraHOB TOCYAAPCTBEHHOW BIIACTH B
o0ecrnieueHun BEPXOBEHCTBA KOHCTUTYLIUN IyTEM (dbopmupoBaHus
COOTBETCTBYIOIIMX IIPABOBBIX MO3WLHMM CaMHUMM OpraHaMH KOHCTUTYLHOHHOM
IOCTULIMH.

Bo emopom napacpage «Cmpykmypa u nopsaodoxk (opmuposanus opeaHos
KOHCMUMYYUOHHOU HOCMUuyuu» NCCIEIYyeTCs 3aKOHOAATEIbHbIM U IPAKTUYECKUN
onbIT rocymapcts — uwieHoB CHI' mo Bompocy ¢opmupoBaHuss oOpraHoB
KOHCTUTYLIMOHHOM IOCTHIMH. [Ipn 3TOM IHCCEPTaHT OTMEYAET, YTO, IOCKOJBKY
OJHOM M3 IeJIed IMPaBOBOIO TOCYHAapCTBa SBISAETCA CO3JaHME HE3aBUCUMBIX
Cy[IeOHBIX OpTaHOB, B TOM YHCJI€ KOHCTUTYLIHOHHBIX CY/IOB, TaKas HE3aBHUCHUMOCTh
ONpENENSIETCS B IEPBYK0 OYEPEIb 3aKOHONATENBHBIM IIOIXOAOM K IOPSAIKY
(GOopMUPOBaHUS U JIEATEIBHOCTH JTAHHBIX OPraHOB, TPEOOBAHUSAMHU K KaHIUAATaM

Ha DOJDKHOCTBH CylbM KOHCTUTYHHMOHHOTO Cy/ia.
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JluccepTaHT paccMarpuBaceT pPa3jJUYHbIE CUCTEMHBIE IMOAXOABI K IMOPSAIKY
(GbopMHUpOBaHUS OPTaHOB KOHCTUTYIIMOHHOTO KOHTPOJIS (Ha/130pa): OCHOBAHHBIE Ha
HAa3HAYCHUW Ha JODKHOCTh (0€3 ydJacThsi TPENCTaBUTEIILHOTO OpraHa);
OCHOBaHHbIE Ha BbIOOpax (Kak MpaBujIo, TpeaycMaTpuBaolire u30paHue
KOHCTUTYIIMOHHBIX CY/IEil MapiaMeHTaMu); CMEIIaHHbIe (COYETa0TCs Ha3HAYEHUE
Cyzeid M BBIOOPHI Cynei); chOPMHUPOBAHHBIE «IO JTOJDKHOCTH» (TIPEIIOIaraeTcs
BXOXKJICHHE B OpraH CyJaeOHOTO KOHCTUTYI[MOHHOTO KOHTPOJIA MpeacTaBUTENEH
BBICIIIMX HALIMOHAIBHBIX CYHOB).

ABTOp uCCeI0BaHUs AEJIaeT BbIBOJ O TOM, YTO OOIIMM MPU3HAKOM JIJIsl BCEX
rocynapctB — wieHoB CHI' sBnsiercss moONMHOMOYME TMPE3UACHTA CTPaHbI MO
(GOpPMHpPOBAHUIO OPTraHOB KOHCTUTYIIMOHHOW foctunmu. [lpm »>ToM ecmm
Ha3HAUCHHE CYIEW OCYIIECTBISET HE MPE3UICHT, TO OH MpEAaracT KaHAUAAaTypbl
Ha paccMOTpeHue InpeacraBurenbHoMy oprany (Poccuiickas ®enepanus,
Pecnyonuka AszepOaiimkan, Pecnyonuka Tamxukuctan). B Toxe BpeMsi aBTOp
OTMEYAET, YTO B HEKOTOPBIX CTPaHAX MMEET MECTO YYAaCTHE BCEX BETBEH BJIACTU B
(GbopMHpPOBAaHUN OPTAaHOB KOHCTUTYIIMOHHOTO KOHTpoJsi (Hams3opa) (PecmyOmmka
MonpnoBa). KocBeHHOE y4yacThe BCEX BETBEU BJIACTH MMEET MecTOo B Poccuiickoit
Oenepaunu, TrA€ NOPEMIOKEHHUS O KaHAUWOATaX Ha JOJDKHOCTH — Cyleu
Koncrurynmonnoro Cyna Poccutickoit @enepaniu MoryT BHOCUThCS [Ipe3uneHTy
Poccuiickoit ®enepanun  wieHamu CoBeta @Deaepauuu U JenyTaraMu
IT'ocynapcrBeHHor JlyMbl, a Takke 3aKOHOAATEIbHBIMHU (IPEACTABUTEIBHBIMU)
opranamu cyonbekToB Poccuiickoit @enepanin, BICHIUMU CyA€OHBIMUA OpraHAMH U
(benepalbHBIMU IOPUINYECKUMHU BEIOMCTBAMU, BCEPOCCUMCKUMU HOPUANYECKUMU
COO0IIeCTBAMU, IOPUINYECKUMU HAYYHBIMU U Y4eOHBIMH 3aBeieHusIMU. [Ipu sTOM
aBTOp OTMEYaeT, YTO JaHHas MpPaKTHKa MPAMO HE OOECIeuMBAeT y4acTHE BCEX
OpTraHOB BJIACTH B Mpo1iecce (HopMUPOBaHUS KOHCTUTYIIMOHHOTO Cy/Ia.

Mexny TteM, GOpMHpOBaHHWE OpPraHOB KOHCTUTYLHMOHHOM IOCTUIMU C
y4yacTUEM BCEX BETBEH BIACTU IMPEACTABIAETCS HaumOoJee COBEPILICHHON

IIPOLEAYPOH, TOCKOJIBKY NPEACTABICHWE KAHAMAATYp OT BCEX BETBEHU
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roCyJapCTBEHHOM BIIACTU HE TOJIBKO CIOCOOCTBYET YBEIMYEHHUIO TOBEPHUS K
opraHaM KOHCTUTYLMOHHOM IOCTULIMU, HO U SIBISETCS DIIEMEHTOM CHCTEMBI
CIepKEeK U TmpoTuBoBecoB. Kpome TOro, yuactue CyneOHBIX OpraHoB B
(GbopMHpPOBAHUU OPTaHOB KOHCTUTYLHOHHOM FOCTUIIMU CIOCOOCTBYET YBEIUYEHUIO
TOBEpHSI K CY/ICOHBIM OpraHaMm.

OTtnenpbHOE€ BHMMaHHE B JaHHOM Naparpade yaelneHO MOpsAKY Ha3HaueHUs
npeiacenaresied  OpraHoB  KOHCTUTYUMOHHOW — toctuiuu. OTMmedaercs, 4To
CYHUIECTBYIOT  JBa  cmocoba  (GopMHUpOBaHHS  PYKOBOIAUIMX  OPraHOB
KOHCTUTYIIMOHHBIX CyHOB (KBa3ucCyneOHOro opraHa): u30paHue JOHKHOCTHBIX JIUI]
CaMHUM COCTaBOM CyJa 1 0COOBII MOPSIIOK UX Ha3HAYCHHUS.

JluccepTaHT NPUXOAUT K BBIBOAY, 4YTO 3aKOHOJATEIBLCTBO TOCYAApCTB —
yienoB CHI' orpaxaeT pas3iuyHblii 1moaxod K (QOPMUPOBAHHMIO CYIEOHBIX U
KBa3UCYI€OHBIX OpPraHOB KOHCTUTYLIMOHHOTO TpaBocyaus. Ilpu »TomM o06mum
ABIIAETCS MOAXOA K TPEOOBAHUSIM, MPENBABIIEMbIM K CYIbSIM KOHCTHUTYLIHMOHHBIX
cynoB rocygapctB — uieHoB CHI': nanuuue rpakmaHcTBa, BO3pacT, BBICOKas
npodeccuoHanbHas KBaTH(PUKAITHS, OTpeIeJICHHbIN CTax paboTHI.
KonnuecTBeHHbIN COCTaB JaHHBIX OPTraHOB TAKXKE Pa3IM4AETCS.

B mpemvem  napacpagpe  «Dopmuposanue - ocobeHHOU ~ MOOenu
Koncmumyyuonuou tocmuyuu cmparn CHI» nuccepTaHT MPUXOIUT K BBIBOAY O
TOM, YTO B HACTOfAIlee BpeMsi NpeodsiaaloT THOPUIHBIE CHUCTEMbI MOJENen
KOHCTUTYLIMOHHOU IOCTUIMH. Takum 00pa3oMm, Ha COBPEMEHHOM STare pa3BUTHUS
oOlecTBa U Pa3BUTUSI COBPEMEHHBIX CHUCTEM YIMPABICHUS TOCYapCTBOM HEJNb3s
yTBEPKJaTh 00 OKOHYATEIbHOM  (OPMUPOBAHUM MOJENEH KOHCTUTYI[MOHHOU
IOCTUILIUY.

B Hacrosimiee Bpems npeoOnazaer ToOYKa 3pEHUS, COIIACHO KOTOPOW
rocynapctBa — wieHbl CHI' oOTHOCATCA K €BpONEHCKOMY THILy OpPraHOB
KOHCTUTYIIMOHHOTO TpaBocynus. IIpu »toM TOnbko Kouctutyuunonusiii CoBer
Pecnybnuku KazaxcTtan OTHOCSAT K KBa3UCYyA€OHBIM OpPTraHaM.

Mexnay TeM, MpEeACTaBISIETCS HEOOXOAMMBIM Oojiee TIIYOOKO paccMOTPETh
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OTHECEHHE OpPraHOB KOHCTUTYLHOHHOTO KOHTpoJisd rocygapctB — wieHoB CHI' k
ONPEIEIEHHON MOAEIN KOHCTUTYLIHOHHOW FOCTULINH.

B kadecTBe OCHOBHBIX KPUTEPHEB, MOMJIEKAIIMX BBISICHEHUIO, CIEIYET
YCTAHOBUTh UCTOPUYECKHE 0COOEHHOCTH dbopmHpoBaHUs OpraHoB
CHEINAIM3UPOBAHHOTO KOHCTUTYIIMOHHOTO KOHTPOJS (Haa30pa), Kpyr CyObEeKTOB
oOpailleHusi B JaHHBIE OPraHbl, OOBEKTHl KOHCTUTYIHOHHOTO KOHTPOJS, MECTO
OpPraHOB KOHCTUTYLIMOHHOM IOCTHULIMM B CHCTEME OPraHOB TOCYAapCTBEHHOU
BJIACTH.

[Ipexxne Bcero, CTOUT OTMETUTH OOIIYKD HMCTOPUYECKYIO Iutardopmy
dbopMHupOBaHUS OPTaHOB KOHCTUTYIIMOHHOW FOCTUIMHU TocynapcTtB — wienoB CHI.
JluccepraHT OTMEYaeT, YTO CTaHOBIEHHE rocyaapcTB — wieHoB CHI' B pamkax
oHOTO TMpaBoBoro npocrpancta ObiBiero CCCP He MOIVIO HE NPHUBECTH K
IIPEEMCTBEHHOCTH HMHCTUTYTOB T'OCYAApCTBEHHOW BJIACTH, B TOM YMCJIE OPTaHOB
KOHCTUTYIIMOHHOTO KOHTpOJisi (Hax3opa). Hanbosnee sipko 3T0 0Tpa3uiioch B caMoi
(dbopme opraHuzanuu JaHHBIX OPraHOB — CO3JaHUM KOHCTUTYIIMOHHBIX OPIaHOB Kak
CHEIHAM3UPOBAHHBIX OPraHOB OOECIeueHUs BEPXOBEHCTBA KOHCTUTYyHWHU. llpu
ATOM, HecMOTpsi Ha BeIOOp PecnyOmukoit Kaszaxcran mHOM (GopMbl OpraHu3anuu
OpraHa KOHCTHTYIHOHHOH tocturuu — Koncturynuonnoro Coserta, ero (GpyHKIus
no obecneuenuto BepxoBeHcTBa Koncrtutynuu Pecnybnuku Kazaxcran 3akperiena
Koncturyumonueim  3akoHoM o Kouctutyumonnom Coere PecnyOnuku
Kazaxcran.

Takum oOpazoMmM, MOXHO clenaTb BbIBOA O TOM, YTO OpIaHbl
KOHCTUTYIIMOHHOW tocTUlMM rocynapctB — wieHoB CHI' copmupoBanbl He
MPOCTO B Ka4eCTBE CyIACOHBIX OpPraHoB, a OOOCOOJCHHBIX KOHCTHTYIIMOHHBIX
CyZIeOHBIX U KBa3UCYAECOHBIX OPraHOB.

[Ipy >STOM JOHCCEPTAHT CYUTAET, YTO OCHOBHBIM OTJIMYMEM OPIaHOB
KOHCTUTYLIMOHHOM IOCTUIMU TocyaapcTB — wieHoB CHI' OT KOHCTUTYLIMOHHBIX
CYZIOB €BPOIICUCKON MOJEIM MOXKHO CUMUTaTh UCTOPUUECKUN (DAKTOp MOSBICHUS

OpraHoOB KOHCTUTYLMOHHOW FOCTMLMHU rocyfgapctB — uiaeHoB CHI, a umeHHO Ha
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OCHOBE OpPraHOB KOHCTHUTYLHOHHOTO HAaJ30pa, YbM WTOTOBBIE PELIEHUS HOCHIIU
peKoMeHaTeIbHbIN XapakTep. Takum oOpaszom, s rocygapctB — wieHoB CHIT
XapaKTEPHO OIPEAEIECHHOE IOIIAarOBO€ CTAHOBJIECHHE OPraHOB KOHCTUTYLIMOHHOU
IOCTULUU.

Ha ocHOBe NmpoBEnEHHOrO MCCIENOBaHUsA, aBTOP JEJIAeT BBIBOA O HAJIWYNAU
OOUIMX MPUHIUIIOB OPTaHU3AMH JCSITEIbHOCTH JAHHBIX OPTaHOB, YTO MO3BOJISIET
OTHECTHU UX K OTAEIBHON MOJEIN KOHCTUTYLIMOHHOMN FOCTULINH.

B TpeTben iaBe «CoBpeMeHHbIE TEeHACHIMHU pa3BUTHA
KOHCTUTYIIHOHHOM IOCTHUMH rocyrapcrB — wieHoB CHI'» ananusupyercs
MPaKTHKa OPraHOB KOHCTUTYLIHMOHHOM toctuumu Poccun, Pecnyonuku benapycs u
PecryOnuku Kaszaxcrana mo BompocaM COOTHECEHHS HOPM HAalMOHAJIBHOTO U
MEXAYHApOJHOTO TMpaBa, MNpoOJIEME COOTHECEHMsI MPUHIIMIIOB CYBEpPEHUTETA
rocylapcTBa M  3allUThl MpaB TpPaxJaH C MOPHUHIUIIOM  COOIONCHUS
MEXAYHApPOIHBIX JOTOBOPOB, a TaK»Ke BOMPOCHI, CBI3aHHbIE ¢ 00eCTIeYeHUEM TTpaB
Ha Cy/1IeOHYIO 3aIUTY.

B nepeom  napacpage  «3nauenue  npagosvix  NOUYUL  OP2AHO8
KOHCMUMYYUOHHOU ToCMuUyuu 6 QopmMuposanuu oouenpagosvix NPUHYUNOB»
JUCCEPTAaHT 0O0CHOBBIBAET TOT (DAaKT, UTO OpraHbl KOHCTUTYIIMOHHOMN IOCTULIMU HE
TOJIBKO paccMarpuBalOT HOPMBI Ha MPEAMET HMX KOHCTUTYLHOHHOCTH, HO H
(GbopMHUpYIOT TpaBOBble MO3UIMU. JlaHHBIE MNPaBOBBIE TMO3UIMU PACKPHIBAIOT
oO1IenpaBoOBbIC MPUHIUIBI, B TOM YHUCIE MPaBo Ha cyAeOHyto 3amuTy. [lpu sTom
JUCCEPTAHT MPUXOAUT K BBIBOAY O TOM, YTO OpPraHaMuM KOHCTUTYLIHOHHOW
octuli  rocypapcts — wieHoB CHIT mpoucxoguT QopMuUpOBaHHE CXOXKHX
MPABOBBIX MO3UIIMHI Ha (POHE OOIIHOCTH MOCTABIECHHBIX NIEPE]] HUMU BOIPOCOB.

Uepe3 npusMy NpPaBOBBIX MO3WLHMKM YKa3aHHBIX OPraHOB aBTOpP OMPENEISET
cofiepKaHue MOHATHS MpaBa Ha CyAeOHYIO 3alIUTY.

C yuyeroM BBIIIEU3JIOKEHHOTO, MOXXHO OTMETUTh OO0Illee MOHUMaHUE
OpraHamMM KOHCTUTYIIMOHHOW focturuu Poccuu, Pecnyonmuku benapycy u

Pecyonmuku Kazaxcran Takoro mpaBOBOTO MPHUHIIMIIA, KaK MPaBO Ha CyaeOHYIO
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3aILMUTY.

Ilo wroram ananu3a @PaBOBBIX IIO3UIUH OPraHOB KOHCTUTYLIMOHHOU
FOCTULIMHA MOXHO CEJIATh BBIBOJ, YTO PACCMATPUBAEMBIN IPUHLIUII B CBOEH OCHOBE
IpenoaaraeT MpaBo Ha OOpalieHUE B CyJl C LENbI0 3allUThl HAPYIIEHHbIX NIPaB U
3aKOHHBIX uHTepecoB. Ilpm 3TOM OTCYyTCTBHE WM OIPAaHUYECHHUE TAKOU
BO3MOKHOCTH SIBJISIETCS] TPYOCHUIIUM HapyIICHUEM.

Bo emopom napacpage «Bruanue opeanos KOHCMUMYYUOHHOU IOCMUYUU HA
npoYeccvl MeXCOYHapoOHO-NPasosol unmezpayuu» 000CHOBBIBAETCS BHIBOIL O TOM,
YTO HOPMBI HALMOHAJIBHOIO M MEXIAYHAPOAHOIO IpaBa HEPa3pbIBHO CBsA3aHbI
Mexay co0oil. BkioueHrne B HAllMOHANBHYIO MPABOBYIO CHUCTEMY TOCYIApCTB —
wieHoB CHI' MexayHapoaHO-IPaBOBBIX  HOPM  IO3BOJSIET  PACIIMPUTH
BO3MOXXHOCTH 3aIUTBI IIPaB U CBOOOJ YENOBEKAa M IpaKAaHWHA, NMPEJOCTABIISAET
JOTIOJIHUTENIbHBIE TapaHTUU. BaXXHyl0 poOJib B 3TOM CBA3W MIPAKOT OpraHbl
KOHCTUTYLIMOHHOU IOCTULINY, o0ecreunBaroIne B3aUMOCBS3b HOPM
HAallMOHAJIBHOIO M MEXIYHAapOJHOIO IIpaBa KaK C IO3ULHUKW COOTBETCTBUSA
IOCIIEAHUX KOHCTUTYLUMSAM TOCYIapCTB, TaK W IYyTEM IPHUMEHEHUS HOPM
MEXIYHApOJIHOTO IpaBa U MEXAYHApOIHBIX JOTOBOPOB IPHU BHIPAOOTKE CBOMX
IIPAaBOBBIX MO3uLMKA. Kpome TOro, opraHbl KOHCTUTYLHOHHOIO IIPAaBOCYIUs HE
TOJBKO KOHCTATUPYIOT (PAKT HECOOTBETCTBHSI HALMOHAJIBHON MpPaBOil  HOPMBI
IOJIOKCHUAM MEXAYHAPOAHOIO IIpaBa, HO U OPUCHTUPYET 3aKOHOJATENs Ha
BHECEHHME  COOTBETCTBYIOUIMX  HW3MEHEHHMH BO  BHYTPEHHEE IIpaBo, a
[IPAaBOIIPUMEHUTEIIS — HA HENIOCPEACTBEHHOE IIPUMEHEHUE HOPM MEKIYHApOIHOIO
pasa.

Oco0oro BHMMaHHUS, MO MHEHHUIO AMCCEPTaHTa, 3aCIyKHUBAET MOJTHOMOYHE
OpraHOB KOHCTUTYLIMOHHON FOCTHULIMU IPOBEPATH COOTBETCTBUE MEXKIAYHAPOIHBIX
JIOTOBOPOB  KOHCTUTYIIMM CTpaHbl. Kak mnpencraBiseTcs, HOaHHBIA BOIPOC
HEOOXOAMMO paccMarpuBaTh C YYETOM IpHUHIMNA O00A3aTENbHOIO COOIOEHUS
ZIOTOBOPOB.

I[aHHBIe TC3HUChI AUCCCPTAHT 000CHOBEIBAET COOTBCTCTBYIOIIIMMHU PCIICHUAMUA
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OpraHoB KOHCTUTYLIMOHHOTO NpaBOCydusi (OpraHa KOHCTUTYLMOHHOTO HaJ30pa)
rocyaapct — uieHoB CHI.

Tak B omHOM U3 cBouXx nocraHoBieHui Koncturyimonunsiii Cyn Poccutickoit
@Oenepanuu  ¢pakTuuecku cHOpPMHUPOBAT OYE€Hb BAXKHYIO IPABOBYIO IO3UIIMIO,
COINIACHO KOTOpPOM, XOTA NPOBEPKAa BCTYNMBIIMX B CHIY MEXIAYHAPOIHBIX
noroBopoB Poccuiickoir ®Penepaunn Konctutyunonneim Cynom Poccuiickoi
Qdenepalui  HE TMPOU3BOIUTCS, HE HCKIKOYAETCS BO3MOXKHOCTh ITPOBEPKHU
KOHCTUTYLIMOHHOCTH  (pemepasbHOrO  3aKOHAa O  paTH(QHUKAIMH  3TOTO
MEKIyHAPOJHOTO J0roBopa’.

B nmanHOM HampaBieHWUW ABUXKETCS W 3akoHOmarenb PecrmyOnmuku bemapych.
Tak, cormacuo Jekpery Ilpesuaenta Pecnybnmuku benapyce o0s3arenbHON
IpOBEpKE Ha  KOHCTUTYLUMOHHOCTh MOAJEXKAT akThl O  paruduxanuu
MEXKIYHAPOIHBIX aKTOB, CTOPOHOM KOTOPBIX siBseTcs Pecybnuka Benapyce?.

Takum oOpa3zoMm, MPUHIUI  HEOOXOJUMOCTH CTPOTrOro  COOJIIOAEHUS
MEXIYHAapOAHbIX  COINAILICHUN  SBISIETCA  OCHOBHBIM  NPU  IPOBEPKE
MEKIYHApOJIHBIX JOTOBOPOB HA COOTBETCTBUE KOHCTUTYLMSAM rOCylapcTB. B Toxe
BpeMsi  HEOOXOJMMOCTb  OXpaHbl  HAIMOHAJIBHBIX HOPM  MPEACTaBISIETCS
npuoputeTHoM. [IoaTOMY, B HacrosIee BpeMst OCTPO CTOUT BOIIPOC COOTHOLIEHUS
OXpaHbl CYBEPEHHUTETA OTAEIBHOIO IOCYAAPCTBA BO B3aMMOCBS3M C IPUHLHUIIOM
00s13aTeNTbHOCTU  JIOTOBOPOB. TeM He MeHee, Kak T[OKa3bIBaeT MPAKTHKA
Koncturynmonnoro Cosera PecmyOnmukm KazaxctaH, mpuHIMI CyBEPEHHOTO
PABEHCTBA TOCYIAPCTB B OMPENEICHHBIX CIy4YasgX UMEET SIBHBIA MPUOPUTET IEpeEN

IMPUHOUIIOM 00s13aTEIILHOCTH CO6JIIO,Z[CHI/IH MCXKAYHAPOAHBIX ,Z[OFOBOpOB4.

2 MMocranosnenne Koncturyumonnoro Cyna Poccwuiickoit ®enepanuu ot 9 urons 2012 roga Ne 17-T1 «ITo neny
0 MPOBEPKE KOHCTUTYIIMOHHOCTH HE BCTYIIMBIIETO B CHIIy MEXAYHapoaHOTo noroBopa Poccuiickoit denepanuu -
IIporokoma o mpucoeauaennn Poccuiickori Dexepanuu k MappakelmckoMy COTIANICHHI0 00 yUpeKIeHUH
BcemupHoit ToproBoit opranumzanun» // CoOpaHme 3akoHomarenbcTBa Poccuiickoit ®eneparmu. 2012. Ne 29,
Cr. 4169.

3 Jlexper Ilpesupenra PecmyOnmuku bBenmapycs or 26 wmrons 2008 roma Ne 14 «O HEKOTOpBIX Mepax IO
coBeplIeHCTBOBaHHMIO  jesitenbHOcTH  Koncruryumonnoro  Cyma  PecnyOonmukm  Bemapyes»  // URL:
http://www.pravo.by/webnpa/text.asp?&RN=Pd0800014

* Tlocranosnenne Koncruryunonnoro Cosera PecnyOnmuku Kazaxcram or 7 mas 2001 roma Ne 6/2
«O mnpexacrapiaeHur KbI3pUIOpIUMHCKOTO 00IACTHOrO CyJa O NPH3HAHMM HEKOHCTHTYIHOHHBIMH YacTH BTOPOM
nyHkTa 6.12 crateu 6 noroBopa apeHabl Komiuiekca «balkonyp», ctareit 5 u 11 CormameHust 0 B3auMOJIEHCTBUI
NIPaBOOXPAHUTEBHBIX OPraHOB B OOECIICYCHUH IPaBOIOPsIKAa HA TEPPUTOPHM Komiuiekca «baiikonyp» // URL:
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B npaktuke Koncturynuonnoro Cyna Pecnyonuku benapych Takxke umeercs
OpUMEpP TOTO, KaKk CYBEPEHHMTET TrOoCyJapcTBa M 3alluTa IpaB €ro IpakIaH
OPEBAIMPYIOT HE TOJBKO HaJa TNPUHIUIOM COONIOACHHUS MEXIYHApOIHBIX
JOTOBOPHBIX 0053aTENbCTB, HO U CTABUT BOIPOC O BO3MOYKHOCTH PACCMOTPEHHUS
HOPMATHBHBIX aKTOB JIPYIUX rOCYIapCTB’.

Kpome Toro, B taHHOM naparpade AUCCEPTAHTOM JIETAeTCsl BBIBOJA O HATUYUHU
Hepodera pentaMmeHtranuu npoBepku KonctutynmonHeiM Cynom  Poccuiickoin
@enepanuy He BCTYIIUBIIUX B CUIIY MEKIYHApPOIHBIX JOTOBOPOB.

IIpn perynupoBaHuM MOCIEACTBUN IPU3HAHUSA HE COOTBETCTBYIOIUMHU
Koncrturynun Poccuiickonn @enepanuy OTAEIBHBIX MOJOKEHUNA MEXKITyHAPOIHBIX
JOTOBOPOB, HE BCTynmMBIIMX B cuiny i Poccmiickon @Penepauuu, CTOUT
oOpartuTecsi K HopMaM crTatbu 87 @DenepalibHOr0 KOHCTUTYLIMOHHOIO 3aKOHa
«O Koncrutyunonnom Cyne Poccuiickoit deneparum», KacaromuMes MPU3HAHUS
HEKOHCTUTYLMOHHBIMA  OTHEJIbHBIX  IOJOXEHUN  BHYTPUIOCYAAPCTBEHHBIX
noroBopoB  Poccuiickonn ~ @enepauuu.  YKa3aHHbIE  HOPMBI  ONPEAEISAIOT
HEBO3MOXXHOCTh BKJIIOUYEHHS B OyaylleM B UWHBIE JOTOBOPHI MPU3HAHHBIX
HEKOHCTUTYLIMOHHBIMH IIOJIOKCHMM. JlymMaercs, B aHAJOTMYHOM HAalpaBICHUU
CTOUT COBEPLIECHCTBOBATh HOpPMBbI DenepanbHOT0 KOHCTUTYLIMOHHOTO 3aKOHA
«O Konctutyunonnom Cyne Poccuiickoit denepanuun» Kacaromuyecs MpU3HAHUS
HEKOHCTUTYLMOHHBIMH MEKTyHAPOJAHOIO JOTOBOPA WIIM €T0 YacCTH.

B mpemvem napacpage «Ilpasosvie nozuyuu Koncmumyyuonnozo Cyoa
Poccuiickoii  @edepayuu  kax pe2ynamop  onpeoenenus mecma — peueHull
Esponeiickoco Cyoa no npasam uenogexa 6 cucmeme UCHMOUYHUKOE POCCULICKO20
3aKoHOOamenbcmea» JHUCCEPTAHTOM PACKPBIBAETCA BOIPOC O MECTE PELICHHH

EBpOHCﬁCKOI‘O Cyz:a 10 IIpaBaM 4Y€JIOBCKA, B CUCTCMC HMCTOYHHKOB pOCCHﬁCKOFO

http://www.constcouncil.kz/rus/resheniya/?cid=9&rid=215; Hopmarusaoe IloctanoBnenne KoHCTHTYIMOHHOTO
CoBera Pecnyonuku Kazaxcran ot 5 HosOps 2009 roma Ne 6 «O6 oduImanbHOM TOJKOBaHWHW HOPM CTarbu 4
Koncruryunn PecnyOnukn KazaxcraH NpPUMEHHUTENBHO K IOPSIKY MCHOJHEHHS PEIICHUH MEXTyHapOJHBIX
opranu3anuii u ux oprasos» // URL: http://ksrk.gov.kz/rus/resheniya/?cid=11&rid=533

5 Pemienne Koncrutyunonnoro Cyna PecnyGmuku Benapycw ot 7 anpens 2011 roga Ne T1-258/2011 «O mosuuun
Koncruryunonnoro Cyna Pecnyonmuku Benapycs mo 3axony PecmyOmuku Ilonpma «O Kapre momsika» // URL:
http://www.kc.gov.by/main.aspx?guid=23203
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3aKOHOJATENBCTBA.

Nmenno Ha ocHoBaHuM npakTuku KoHctutynuonHoro Cyna Poccuiickoi
denepanyn © nenaercs BHIBOA 06 00A3aTENLHOCTH IJI OPraHOB FOCYAapPCTBEHHOM
Biactu Poccuiickoit @enepanuu Bcex pemeHui EBpomneiickoro Cyaa mo npaBam
YEJIOBEKA, a4 HE TOJIBKO TEX, YTO MO CMBICITY MOJokeHn cTtatbu 1 deaepanbHOro
3akoHa oT 30 mapta 1998 roga Ne 54-03 «O patudukauuu KonpeHmuu o 3ammre
IpaB 4YeJOBeKa M OCHOBHBIX CBO0OOJ U IIpOTOKOJIOB K HeW» BBIHECEHBI C 5 mas
1998 rona (nenp Berymenus Konenuus B cuity st Poccuiickoit @enepauyn), u
I7I€ B KAUeCTBE CTOPOHBI IIpeAcTaBiieHa Poccuiickas Penepanusi.

JluccepTaHTOM OOOCHOBBIBAE€TCSI TE3UC O TOM, YTO B CHUCTEME POCCHICKOTO
npaBa pemienus EBpomneiickoro Cyna mo mpaBaM 4eloBEKa PEIICHUSI HE HOCAT
npeleneHTHbI xapakrep. OTMmedaercsi, 4To ObLIO Obl HEMpPaBUJIBHBIM CBOJIUTH
CYyTh NOKTPUHBI TIPEIENeHTa TOJIBKO K MPU3HAHUIO OCOOOW pONM pemeHUui
BBILIECTOSIIUX CynOB. OmnpeneneHne COOTBETCTBUS PELICHUN BBIMIECTOAIINX
CyneOHBbIX OpraHoB, a uMeHHO pemieHud  EBpomeiickoro Cyma mo mnpaBam
YEJIOBEKA, OIPEACICHHBIM KPUTEPUAM, YCTAHOBJIEHHBIM B CHCTEME AaHIJIO-
CAKCOHCKOTO TIpaBa [JIsi TIOHSITHSl «IIPELEEHT», SBISCTCS TEPBOCTEIICHHON
3a7a4€ B LIEJISIX BBISIBJICHUS MECTA JAHHBIX PEUICHUHW B CUCTEME POCCUKCKOTO
npaBa. Mexay TeM, OOIIENpPU3HAHHBIM TMpPU3HAKaM CyAeOHOro MpeleneHTa, B
YaCTHOCTH CAMOMY OCHOBHOMY (CyHA€OHBIA aKT KaK HOPMOTBOPUECKHH akT, a HE
IIpaBONPUMEHUTENBHBIN) pemieHuss EBponeiickoro Cyna mo npaBaM 4esIOBEKa
00OBEKTUBHO HE COOTBETCTBYIOT.

B cucreMe nCTOUHUKOB pOCCUICKOTO MpaBa pemieHusa EBponeiickoro Cyna mno
IpaBaM Y€JI0BEKa JOJDKHBI 3aHATh MECTO HapaBHEe ¢ KOHBEHIMEH O 3aluTe IpaB
YeJioBeKa U OCHOBHBIX CBOOOJ B TOW CTENEHU, B KAKOW OHU TOJKYIOT MOJIOKEHUS

ee cTaTeu.

% TTocranosnenne Koncruryunonnoro cyna Poccwuiickoit @enepauu ot 5 despans 2007 rona Ne 2-I1 mo aeny o
MIPOBEpPKE KOHCTUTYLIMOHHOCTH MoJIoxKkeHuit crareit 16, 20, 112, 336, 376, 377, 380, 381, 382, 383, 387, 388 u 389
I'paxxnanckoro Ilpoueccyansuoro Koxmekca Poccuiickoii ®enepanuu B cBs3u C 3ampocoM KaOuWHETa MHHHUCTPOB
pecniyonmuku  Tarapcran, kajno0amMu  OTKPBITBIX — aKIMOHEpHBIX obOmectB  «HmwkHekamckHedTexum»
«XaKacIHepro», a Takxke xanodamu psja rpaxaan» // Becruuk Koncturynuonnoro Cyna Poccuiickoit denepanmmy,
2007, Ne 3. Cr. 2145.
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JluccepTraHT OTMEYAaeT TaKKE HAJIMYUE B COBPEMEHHON IOPHUINYECKON HayKe
pa3IMYHBIX MHEHUM 1O MOBOAY NpuMeHeHusi pemeHuid EBponerickoro Cyna mo
mpaBaM yesnoBeka. Mexay TeMm, mpaBoBble mno3uuuu EBpomneiickoro Cyna mo
npaBaM 4eJloBeKa HauOoJjiee IOJHO pacKphIBalOT cojepkaHue KonBeHuuu o
3alUTe TMpaB YeJIOBEKAa U OCHOBHBIX CBOOOJ, OTpa)KarOT IIIYOMHHBIA CMBICI €€
IIOJIOKEHUH. B TOXE BpeMsi MCIOJIB30BAaHHUE NMPABOBBIX MO3ULMK EBporenckoro
Cyna 1o mpaBaM 4elOBeKa «B CJENyw», 0€3 COOTHECEeHUSI UX C
BHYTPUTOCYAAPCTBEHHBIMU TMPAaBOBBIMH OCOOCHHOCTSMHU HEIOMycTHUMO. B 3Toi
CBSA3M CTOMT OTMETUTh nocraHoBieHue Koncrtutynnonnoro Cyma Poccuiickoin
Oepnepartun ot 14 wuronss 2015 roma Ne 21-I1, B xoropom Cya yka3an Ha
HEJOIYCTUMOCTh TPUMEHEHHUs MpaBoBbIX mno3unuii EBpomneiickoro Cyna mno
[IpaBaM 4Y€JIOBEKA M MCIIOJHEHHUS PEIICHUH JaHHOIO OpraHa B TeX CIIydasX, Koraa
ToJIKOBaHME KOHBEHLIMM BCTYIMAET B MPOTUBOPEUUE C MONOKEHUAMU KoHCTUTYLIMH
Poccuiickon @enepaumﬂ.

CooTBeTCTBYIOIIME W3MEHEHHMs B CBSI3M C INPUHATHEM  JTAHHOTO
MOCTaHOBJCHUS  ObUIM BHeceHbl B DenepabHbIi KOHCTUTYLHOHHBIA 3aKOH
«O  Koncrurynmonnom Cyne Poccuiickoit ®@enepamun»  DeaepaibHbIM
KOHCTUTYILIMOHHBIM 3aKOHOM OT 14 nekxabps 2015 roma Ne 7-OK3 «O BHeceHuu
n3MeHeHul B DeaepanbHblil KOHCTUTYLMOHHBIA 3aKOH «O KOHCTUTYLIMOHHOM
Cyne Poccuiickoit @eaepannm».

19 anpensa 2016 roma Konctutyuumonssli Cyxa Poccuiickoinr @enepannn
MPUHSUT IEPBOE B CBOEH MpakTuke nocraHosiienue (Ne 12-IT), koTopblM mpuzHal
UCIIOJIHEHHE nocTaHoBiIeHus EBponeiickoro Cyna 1o mpaBaM 4enoBeKa OT 4 U0

2013 roga no neny «AnuyroB u ['naakoB npotuB Poccumn» HEBO3ZMOKHBIM.

7 Tlocranosnenue Konctutymuonnoro Cyga PD or 14 wmona 2015 roma Ne 21-IT «Ilo memy o mpoBepke
KOHCTHTYIIMOHHOCTH TOJIOKeHUI crathul 1 denmepanbHoro 3akoHa «O parudukanuu KoHBEHIIMW O 3amuTe MpaB
YeIoBeKa W OCHOBHBIX cB0OOm W IIpOoTOKOMOB K Heii», mMyHKTOB 1 W 2 crateu 32 demepalbHOrO 3akoHa
«O MexIyHapOIHBIX JoroBopax Poccuiickoit deaeparnu», 4acTel mepBoi 1 4eTBEpTOi cTarhu 11, myHKTa 4 9acTH
yeTBepToit ctathu 392 ['paxkaaHckoro npoieccyaibHoro koaekca Poccuiickoit @enepanuu, yacteit 1 u 4 crateu 13,
nyHkTa 4 yactu 3 crarteu 311 ApOuTpaxkHoro mporeccyaibHoro Kojekca Poccuiickoit denepanny, gacreit 1 u 4
crateu 15, nynkra 4 yactu 1 cratsu 350 Koznexca anMuHHCTpaTUBHOTO cynomnpou3BoacTBa Poccuiickoit @eneparuu
U IIyHKTa 2 4acTu 4eTBepToil cTateu 413 YromoBHO-npoueccyansHoro koxekca Poccuiickoit deaepanuu B CBA3U C
3ampocoM Tpymmsl aemyTtartoB [ocymapctBenHoi J{ymer» // Cobpanue 3akoHomaTenbctBa Poccuiickoit depepanuu.
2015. Ne 30. Cr. 4658.
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EBpomneiickasg KoMucCHs 3a JIE€MOKPATHIO Yepe3 MPaBO J1ajla OTPULIATEIbHYIO
orieHky denepaabHOMY KOHCTUTYIIMOHHOMY 3akoHY OT 14 nekabps 2015 rona
Ne 7-®K3 wu pekomeHaoBajla BHECTH HW3MEHEHHS B  JICHCTBYIOILEE
3aKOHOJIATEIBCTBO, MCKJIIOUYMB M3 HEro MOJIOXKEHUs nyHkTra 2 crtatbu 104.4 wu
abzamma 2 cratem 106  @DexmepanbHOrO0  KOHCTHTYLMOHHOTO  3aKOHa
«O Kouncrurynuonnom Cyne Poccuiickoit enepanumn»®.

Mexy TeM, C y4ETOM IIPABOBBIX MO3ULMHI, U3J10KEHHBIX B YKA3aHHBIX BBIILIE
MMOCTAaHOBJICHUSIX, HEOOXOIMMO OTMETHUTh, YTO BOXKHEUINIE TTPUHITUIIBI, UMEIOIIIHE
MECTO B HayKaxX KOHCTUTYLHOHHOI'O IpaBa M MEXIYHApOJHOIO IpaBa, HAIUIA
OTpaXeHUE B Cy/1eOHON KOHCTUTYIIMOHHOM MPAKTUKE.

[Tockonbky Kouctutynmonssiii Cyn Poccuiickoit ®denepanuu ykasal Ha
HEJOMYCTUMOCTh IPUMEHEHUs1 NpaBoBbIXx mno3uumii EBpomneiickoro Cyaa mno
MpaBaM YeJJOBEKa U MCIOJHEHUS PELICHU JaHHOTO OpraHa B Te€X Ciyyasx, Koria
TonkoBaHue KoHBEHIMM BCTymaer B MNPOTUBOPEYUE C  MOJOXKEHUSAMHU
Koncturyuuu Poccuiickoii denepanviu, MOXHO NPUWATH K BBIBOAY O TOM, 4YTO
MOCTABJICHA TOYKA B TEOPETUUYECKHUX CIIOpax O MECTe pemeHnt EBponenckoro
Cyna mo mpaBamM YeEJNOBEKA B CHCTEME POCCHICKOrO 3aKOHOJATENbCTBA U
COOTHOIIEHHH B CHUCTEME MCTOYHMKOB POCCHUMCKOTO 3aKOHOJATENILCTBA PEIIEHUN
Konctutynmonnoro Cyna Poccuiickoit @enepanuu u  pemenuit  EBponeiickoro
Cyna o mpaBaM 4enoBEKa.

B 3aki104eHNH MOIBOASTCS UTOTU UCCIEAOBAHUS, U3JIAratoTCs 0000ICHHBIC

BbIBOJIBI ITIO0 BOIIPpOCaM, COCTABJIAIOIIUM IPEAMET UCCIICAOBAHUA.

8 Final Opinion on the Amendments to the Federal Constitutional
Law on the Constitutional Court adopted by the Venice Commission at its 107th
Plenary Session (Venice, 10-11 June 2016) // URL: http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD%282016%29016-¢
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OCHOBHBIE PE3YJIBTATBI IMCCEPTAIIMOHHOI'O
HUCCIEIJOBAHUSA OTPA’KEHBI B CUIEAYIOIINX
HYBJIUKALIUAX ABTOPA:

Crarbu, ony0/IMKOBAHHBIE B IIepeYHe PelleH3MPYyeMbIX HAYYHBIX
U3aHUIi, B KOTOPBIX J0/KHBI ObITH OIY0JIMKOBAHBI OCHOBHbIE HAYYHbIE
pe3y/bTaThl AUCCEPTALIMIA HA COMCKAHUE Y4YEeHOI CTeleHn KaHIWAaTa HayK,

HA COMCKAHHME Y4YeHOW CTeNeHHU JOKTOpPAa HAyK

1. CnecapeBa K.A. 3HaueHue akTOB OPraHOB KOHCTUTYLIMOHHOW FOCTULIUU
B (popmMHpoBaHUM MpaBa HA CyACOHYIO 3aLIUTY: CPAaBHUTEIbHO-IPABOBOM aHanus //
Bectuuk Poccuiickoro yHuBepcurera Japyx0b1 HapoaoB. — 2013. — Ne 1. — C. 21-
30. 0,52 ..

2.  CrnecapeBa K.A. Komuter koHcTUTyIMOHHOTO Haazopa Corwoza CCP u
€ro BIMSHHUE Ha Pa3BUTHE KOHCTUTYLHMOHHOTO mpaBocyaus B crtpanax CHI' //
Poccuiicknii cyaps. — 2010. — Ne 12. — C. 31-34. 0,5 m.o.

3. Cnecapea K.A. IOpunnueckas npupoaa pemennii EBponeiickoro Cyna
[0 IpaBaM YEJIOBEKA B KOHTEKCTE MX NPUMEHEHHH KOHCTUTYLIMOHHBIM CyAOM
Poccuiickoit  ®enepanuu  //  IlpoGensl B pOCCHHCKOM  3aKOHOAATENHCTBE.
Opunnueckuit xypHan. — 2008. — Ne 2. — C. 31-33. 0,51 ..

4. CnecapeBa K.A. O cOOTHONIEHMH MEXIYHAPOAHOIO M HALMOHAIBHOTO
npaBa B KOHTEKCTE PEIICHUH OpPraHoB KOHCTUTYLHMOHHOTO KOHTpPOJsS (Haa30pa)
rocynapcts — ydyactHukoB CHI' // TIpaBo u oGpazoBanme. — 2016. — Ne 04. —
C. 82-89. 0,5 ..

I[My0nukanum B Apyrux u3gaHusx

5. Crnecapepa K.A. MexayHapoiHOE NMPAaBO B KOHCTUTYLIMOHHOM FOCTHUIIMU

Poccuiickoit @enepanuu // KypHan KOHCTUTYIIMOHHOTO TipaBocyausi. — 2008. —

Ne 5. - C. 35-40. 0,88 m.11.
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6. CrnecapeBa K.A. Pemenus EBponeiickoro Cyna mo mnpaBaM 4YeloOBeKa:
CyJleOHBIN MpEeleIeHT WIKM aKkT TOJKOBaHUs npaBa? // HpaBCTBEHHbIE UMIIEPATHBbI
B npagse. — 2009. — Ne 4 (6). — C. 3-13. 0,5 .o

7. Cnecapesa K.A. Ponb opraHoB KOHCTUTYIMOHHOW IOCTUIMU B

npolieccax npaBoBoi unTerpauny // HpaBcTBeHHbIE MMITEpaTUBEI B IIpaBe. — 2012.

—Ne 4. -C.102-112. 0,67 m.71.

MarepuaJjibl HAYYHO-IIPAKTHYECKHX KOH(pepeH i

8. Cnecapea K.A. MexayHapoaHble  JOTOBOPBI B MPAKTHKE
Kouncturynmonnoro Cyzaa Poccuiickoit @eneparun // Poccust u Abxasus: ucropus
rocyJapCTBEHHO-IIPABOBBIX OTHOIICHWI: Marepuanbl MEXIyHapOAHOW Hay4yHO-
npaktuueckoi koHpepenimu / Iloxg pen.: B.E. CadonoBa, B.E. Pybanuka. —
r. Mocksa, Poccmiickas akamemusi mpaBocyausi, 10 vosOps 2009 r. — M., 2010. —
C. 326-334. 0,5 ..

9. CnecapeBa K.A. OcoOEHHOCTH CTAaHOBJCHHS HMHCTUTYTa OPTaHOB
CHEIUAaIN3UPOBAHHOI0 KOHCTUTYIIMOHHOTO KOHTpouist B ctpaHax CHI' // Hayka u
oOpa3oBaHMe: X034UCTBO U IKOHOMHUKA; MPEANPUHUMATENBCTBO U yrnpasieHue. 1o
Marepuagam o01epoccuiickoit HAaYYHO-NPAKTHUYECKOU KoH(epeHuu:
«Poccuiickasi TOCyAapCTBEHHOCTb: MCTOPUYECKMH ONBIT U albTEPHATHUBBI
pazBuTusi». — TI. PoctoB-Ha-[ony, 19-21 ampens 2012 r. — M.: ®I'bOY BIIO
«Poccuiickas akagemus npaBocyaus». — 2012, — Ne 4 (23). — C.154-160. 0,5 ..

10. Konctutyniuu crpan CHI' B cdepe opranuzamuum u JesTEIbHOCTU
KOHCTUTYLMOHHOTO mpaBocyausi // Pedpopmbl 1864 roga B Teopuu U MpakTUKE
POCCHIICKOTO KOHCTUTYLMOHAIM3MA: HCTOPUS U COBPEMEHHOCTh (K 150-metuto
3emckoit u Cynebnoit pepopm 1864 r.). MaTtepuansl MeXAyHApOAHONW HAy4dHO-
npaktudeckod kKoHpepeniuu. — 1. MockBa, ®I'BOY BO «Poccuiickuii

roCyapCTBEHHBIM YHUBEPCUTET NpaBocyaus». — M., 2014. — C. 324-330. 0,5 ..
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