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Ha aBTOpedepar auccepramu Cemenyxa TaTbsHbl BopucoBHBI
«[TpaBoOTHOIIIEHYS, CKIIaJBIBAIOLINECS B IIPOLIECCE 3aKIFOYEHHUS IOTOBOPOBY,
IIPEeJICTABIEHHON Ha CONCKaHMe YISHOU CTEeNeH! KaHAUaTa IOpUIHIECKUX HayK
110 crenuanbHocTh 5.1.3 — YacTHO-IpaBoBEIe (ITUBIINCTUYECKHE) HAYKH

AxryansHocts u30pannoit T. B. CeMeHyxa TeMBI HCCIIEIOBaHUS HE BBI3BIBACT
COMHEHMH, MTOCKOJILKY 3aKII0UeHHe JOroBOpa SIBISETCS HEOTHEMIIEMBIM 3JIEMEHTOM
rpaXkanckoro obopora. OfHaKO B COBPEMEHHOM IPakKJaHCKOM IIpaBe He YAEISIOCh
HEOOXOIMMOro BHUMAHHS UCCIISIOBAHUIO CYITHOCTU T€X OTHONIEHUH, KOTOPBIE BO3-
HUKAIOT MEXIy IIOTEHIMalbHBIMU KOHTpAareHTaMH Ha KaXJOW CTa UM 3aKIIIOYCHUS
JOrOBOPa Kak Ha OCHOBE CBOOOIHOTO BOJIEUIBABICHMS CTOPOH, TaK U IIPYU 3aKII0YEHAU
ZIOrOBOpa BBH/LY OOA3aHHOCTU OJHOM MM 00ernX CTOPOH. DTO, B CBOIO OUepesb, 00y-
CJIOBJTUBAET HEOOXOAMMOCTH OOHOBJIEHHUS y4eHUs o jorosope. Bmecre ¢ Tem cye-
CTBYET HACTOATENbHAS HEOOXOJUMOCTh B COBEPIIEHCTBOBAHNM JAEHCTBYIOLIETO 3aKO0-
HOJIATENIECTBA, PETIIAMEHTHPYIOIIETO MOPAIOK 3aK/IIOYEHHUS JOT0BOPA.

Copeprkanue IuCCEPTalldd COOTBETCTBYET €€ Ha3BaHHUIO M IMGpy HayIHOH
CTIeLUATIEHOCTH.

Jluccepranys UMeeT YETKYIO U 3aBEpIICHHYIO CTPYKTYpPY, IO3BOJIUBLIYIO aB-
TOPY BO BBEJCHUH, UETHIPEX IIIaBaX, BKIIIOYAIOMUX OAWHHAANATE IaparpadoB, U 3a-
KIIFOYEHWH JOCTATOYHO TOJHO M JIOTHYECKH TIOCIEI0BATENbEHO H3JI0XKUTh CBOU IPE-

CTaBJICHHUA IIO IPECAMETY HCCIIENOBAHUA. Haumnnas ¢ aHanu3za (bYHI[aMeHTaJ'IBHBIX



IpaXIaHCKO-TIPABOBBIX KaTErophii KaKk METOMOJIOTHIEeCKOM OCHOBBI HCCIEIOBAHUS
IIPaBOOTHOIIIEHKH, CKIIAABIBAIOIIUXCS MPY 3aKIIOYeHUH ToroBopos (. 1 gmccepTa-
U} ), COMCKATENb IEPEXOANT K JeTaIbHOMY HCCIIEJOBAHMIO MPAaBOOTHOIIEHNH, CKila~
IBIBAIOIINXCS TIPH 3aKIIOYEHUH JIOTOBOPOB Ha OCHOBE CBOOOJHOI'O BOJICH3bBSBICHUS
cTOpOH (TJ1. 2 JUCCepTaIliH ), OHOCTOPOHHUM 0053aTelIbCTBAM, BOSHUKAIOIIMM B IIPO-
I[ecce 3aKII0YeHHs JOroBopoB (1. 3 auccepTalyy), IBYCTOPOHHUM 0053aTeNbCTBaM,
BO3HHUKAIOUTUM B MPOIIecce 3aKII0UeHIs JOroBOPOB (TII. 4 AUcCepTalyn).

B kauecTBe memm quccepTalMOHHOTO WCCIIEIOBaHMSA aBTOPOM ONPEAETIEHO pe-
IICHUE Ba)KHOMN TeOpeTHUECKOl mpobieMbl yUeHHs O 0T0BOPE, CBA3aHHON C BBIABIIE-
HHEM W MCCIAENOBAHHEM CHCTEMBI CIIOKHBIX OPraHW3alMOHHBIX NPaBOOTHOLICHUH,
BO3HHMKAIOIIUX MEX/Y YUaCTHUKAMH TPAXKAaHCKOro 000poTa B IPOLECCE 3aKIII0YEHUS
IpakaHCKO-IIPABOBEIX JOTOBOPOB (c. 9 aBTOpedepara). BrlHeceHHbIE Ha 3allUTYy I10-
JIOKEHHs, a TAKXKe BEIBOBI, H3JI0OKEHHbIEe B pasjiene aBTopedepara «Conepxanue pa-
OOTED, MTO3BOJISIOT clleNaTh BEIBOJT O JOCTIKeHNH HocTtasieHHol nenu. T. b. Ceme-
HyXa Ha MPOTSHKEHUH Beel paboThl MOCIe0BaTeIbHO Pa3BUBAET TE3UC O TOM, 4TO Ye-
pe3 IpHU3My IOHSITHS «IIPABOOTHOIICHYS, BOSHUKAIOIIUE IPH 3aK/II0YEHUH TOT0BOPaY,
MO>KHO KaueCTBEHHO aHAJIM3HPOBATH TPABOBEIE SBJICHMS U HAXOAUTH A7 HUX dQdex-
TUBHbBIE CIIOCOOBI TPABOBOTO PErYNIAPOBAHU.

JloCcTaTOUHOM SIBISETCS CTENEHD apodaliy pe3yabTaToB HccaeqoBanus. Konu-
YECTBO TIIPEABapUTEIBHO OIyONMKOBAHHBIX COHCKaTeleM paboT COOTBETCTBYET
NpeabsBIsIeMbIM TpeOOBaHUSIM: COTNIACHO aBTopedepary, BBIBOIALI JMCCEPTAHTA
HaUK oTpakeHue B 10 HAyYHBIX MyONUKALUAX, B TOM 9HCIE 6 HAYYHBIX CTAThIX B
u3aHusx, pexoMengoBanabix BAK MuHoOpHaykn P® (c. 26-27 aBropedepara).
Kpome 9Toro, pe3yasTaThl HCCIIEA0BAaHNS 00CYKIANINUCh HA MEXIyHApOIHBIX U BCe-
POCCHMCKHX HAy4HO-TIpaKTHYeCKUX KoHpepeHuusax (c. 16 aBTopedepara).

OcHOBHAas 4acTh MOMOXKeHnH, CHOPMYITHPOBAHHBIX AaBTOPOM U BEIHECEHHBIX Ha
3aLIUTY, 3aCIy)KUBaeT OHO0peHHs U IO KKH HITH 110 MEHBIIEH Mepe 3aUHTEPECO-
BaHHOTO 00CyxaeHusA. Tak, MpenCTaBIAOT HECOMHEHHBIM MHTEPEC U SABIIAIOTCH, HA
HAaIIl B3I, JOCTATOYHO YOETUTENbHBIMHI «PEBOJIIOLIMOHHBIEY C ITO3UIIUN COBPEMEH-
HOM LMBUIMCTHKY BHIBOIEI M CY)KICHUA aBTOpa OTHOCHUTENILHO HAXOXICHUS CEKyH-

JIapPHOTO [paBa B paMKaX IIPaBOOTHOUICHUS (nosodiceHue 2, BHIHECEHHOE Ha 3allUTY),
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a Tax)Ke O IpaJlalliil OPTraHU3aIMOHHBIX IPABOOTHOIIEHUH HA MMPOCTHIE U CIIOKHBIE U
0 HEIIPUMEHWMOCTH IIPHHIINIIA CBOOOIBI JOTOBOPA B CIIydae CIOKHOTO OpraHM3aIly-
OHHOI'O IIPABOOTHOIIEHUS MEXAY CTOPOHAMH 3aKJIF0YaeMOro JOroBopa (nonooiceHue
3, BBIHECEHHOE Ha 3alluTy). 3aclyKUBaeT BHUMAaHUS YTBEpXKJeHUE, Kacalomeecs
CIIOKHOHM CTPYKTYPHI IPEUMYIIIECTBEHHOTO IIpaBa (nonosicenue 5, BBIHECEHHOE Ha 3a-
IIUTY ), PABHO KaK ¥ BEIBOJI O CIIOKHOM CTPYKTYpe IPABOOTHOIICHUS TIPH 3aKTFOYCHIH
JOTOBOPA IO MOJIETH TyOIUYHOTO JOTOBOpa (nonoowcenue 6, BRIHECEHHOE Ha 3aIUTY ).
CrnentyeT cOTIacuThCS C TEM, YTO MPABOOTHOIIIEHKE IO 3aKJIFOUEHHI0 OCHOBHOTO JIOTO-
BOpa (BBUY UCIIOJHEHUS IPEABAPUTEIHHOTO JOTOBOPA) MPEACTABISAET COO0H CIIoXK-
HOE OpTaHHU3alMOHHOE ABYCTOPOHHEE 00513aTENbCTBO, COCTOSIIEE U IBYX 3IEMEHTAp-
HBIX 0053aTeNbCTB (1n0100ceHue 7, BBIHECEHHOE Ha 3alUTY ).

BrIBOIBI, IPeAIOKEHNS ¥ peKOMEHIAINH, CHOPMYINPOBaHHBIE B IHCCEPTALINN
U OTpaX€HHBIE B aBTOpedepaTe, 00Jaal0T JIeMEHTaMU HOBU3HBIL, MOTYT OBITH HC-
[OJTb30BAHEL B IIPaBOTBOPYECKON U IIPaBOIIPUMEHHUTEIIEHON I€ATENIEHOCTH, B y4eOHOM
nporiecce. Bmecte ¢ TeM B paboTe conepikarcs OTAeIbHBIE OI0KEHUS U BEIBOJIBL, KO-
TOPBIC HOCAT OUCKYCCHOHHBIM XapakTep MO0 HYKIAIOTCS B IOIOIHUTEIHHOM TIOSC-
HCHHH,

1. ITpencraBasieTcs, 9TO BBIBOJ, U3JIOXKEHHBIN B nosoxcenuy 1, BBIHECEHHOM Ha
3aIUTY, — O IPABOCIIOCOOHOCTH, KOTOPAsi, IO MBICIIH aBTOPa, IMEET CIIOKHYIO CTPYK-
TYpy ¥ «BKIIIOYaeT B ce0s cTabMITBHYIO, OONTyI0 A Beex (abCTpakTHYIO) IpaBoOCIIO-
COOHOCTh M AMHAMUYECKYIO (KOHKPETHYIO ) PABOCIIOCOOHOCTEY, KOTOPast «MOKET U3-
MEHSTHCS B 3aBUCHMOCTH OT IIPHOOPETEHMS JUIIOM TOTO HJIK HHOTO cTaryca 00 OT
uHBIX obcrosTenscTB» (c. 12, 18 aBTOpedepara) — He obaagaeT HoBH3HOM. Kpome
poYero, 0oJiee JJTOrHYHBIM OBLTO OBl MPOTHUBOIIOCTABIEHUE JUHAMUYECKOH ITpaBOCIIO-
COOHOCTH CTATHYECKOM, T. €. yIoTpeOIeHHe BMECTO TEPMHIHA «00IIash» «cTaTUIecKas»
IIPAaBOCIIOCOOHOCTE. B KOHTEKCTE TAaHHOIO MOJIOKEHUS HEYIaYHBIM BUJIUTCA U CIENy-
IolIee CyXKIeHHe COMCKaTels: K AGCTpaKTHOE paBeHCTBO NMPABOCTIOCOOHOCTH He O3Ha-
YaeT, 9TO y KaykI0r'o JIMIIa BO3MOXXHOCTH OIMHAKOBEL. Y JIMLA elIe HEeT OIIpeIeJICHHOTO
CyOBeKTHBHOI'O TMpaBa, HO y)Ke CYIIECTBYET BO3MOKHOCTB ero mnpuobdpectu. Y sma
BO3MONCHOCMb BblOeisem e20 cpedu Opyeux auy, y KOmopulx 00beKmMUeHo ee Hemy

(c. 18 aBropedepara). BykBanbHOE TOJIKOBaHUE IIPUBEICHHOIO CYXKAEHHS CIIOCOOHO



IIOBJIEYH BBIBO/I O TOM, YTO Y KAKHX-TO JIHI] IPABOCNOCOOHOCTh MOKET OTCYTCTBO-
BaThb. Kak 310 coriacyercs ¢ Hopmoii cT. 17 'K P@® o npusHaHuH npaBocnocos-
HOCTH B PaBHO# Mepe 32 BCeMH IpasKAaHaMM, HAYMHAS ¢ MOMEHTA POKIeHHs1?

2. JlocTaTo4yHO OYEBHMIHBIM MPEACTABIACTCS YTBEPIKIAEHUE O TOM, YTO MOIy4e-
HHe o(epThI MOPOXKAAET CEKYyHJapHOE IPABO aKIeNTaHTa COOCTBEHHBIMU IeHCTBUSIMU
IIOPOJUTH JOTOBOPHOE MPaBOOTHOLIEHHUE (nonooiceHue 2, BBIHECEHHOE Ha 3aIIUTY),
TaKXKe, KaK U YTBEPXKICHHE, COITTACHO KOTOPOMY KOHCTPYKIUA IPEABAPUTEIBLHOIO J10-
rOBOpA MIPHUTOJIHA W JUIA 3aKIIOYEHUS PealbHBIX OTOBOPOB (MonodiceHue 7, BhIHECEH-
HOE Ha 3allUTY). B ¢BSA3W ¢ 3TUM aBTOPY IIpeAaraeTcs yTOYHUThL CBOX0 MO3HIHIO.

3. HeGeccriopHBIM SBIsSETCS BBIBOJ, O TOM, YTO AOTOBOPEI, I KOTOPBIX Ipeay-
CMOTpEHBI CIelalbHbIE HOPM, CBS3BIBAIOINE MOMEHT UX 3aKIIOUYEHHS C rocynap-
CTBEHHOU perucTpammeii, MOXKHO CUMTATh 3aKIIOYEHHBIMH TOJIBKO ¢ MOMEHTA TaKOU
PEeTUCTPAIlUK KaK JJif BCeX TPETBUX JIMIL, TaK U JJIS CTOPOH Jorosopa (nonogicenue 4,
BLIHeceHﬁoe Ha 3amHTy). Kak m3BecTHO, Tako moaxo/ KpaifHe HeyJoOeH AJIs Mpak-
THKH, TIOCKOJIBKY CTOPOHBI MOTJIA B TEUECHHE JTIUTENBHOTO BPEMEHHU HUCITOJIHATH He3a-
PerucTpUpOBaHHBINA AOrOBOpP. B ciydyae k€ BOSHMKHOBEHHUS CIIOPA, OJHA U3 CTOPOH
HCIIOJIb30Bajia OTCYTCTBUE perucTpaluu Al cBoux Heie. [Ipasuiio, mpexycMoTpen-
Hoe 1. 3 cT. 433 T'K P®, B cuity KOTOpPOro JOTOBOP, ITOMJIEKALIUNA TOCY1apCTBEHHON
perucTpanuu, CINTaeTcsl A TPETHUX JIMI 3aKJIIOUEHHBIM C MOMEHTA €r0 PerucTpa-
I[AH, €CJIH UHOE HE YCTAaHOBIECHO 3aKOHOM, HE SIBIISIETCS HOBBIM IOJAXOAOM K peryJiiu-
pPOBaHUIO OTHOIICHWH. B TeueHWe MIUTENHLHOTrO BpeMeHM Briciuii ApOuTpa)KHBIN
Cyn P® nagan cnegyrolee TOJIKOBaHKE IPABUITY O 3aKIIFOUEHHOCTH JOTOBOPa apeH bl
TOJIKO C MOMEHTa PErUCTPAIMN: Y TAKOr0 JOroBOpa HET IIPaBOBOTO 3(PQeKTa JIHIb B
OTHOLIECHMH TPEeThUX JUIl. B CBA3M ¢ 3TUM nosnodicerue 4, BBIHECEHHOE Ha 3allUTy,
HY’K/IaeTCHl B JONOJHHTEJIbHOH apryMeHTalHH.

[TosicHUTE CBOO TTO3UIIWIO TI0 OTMEUYEHHBIM BONPOCAM JUCCEPTaHTY Mpejiara-
€TCs B XOZe IIyOJUIHOH 3aIlUTHL.

3aMeTnM, 9TO BBICKA3aHHBIE 3aMeUYaHMst U BOIPOCHl HOCAT B OOJBILEH CTENEHH
MIOJIEMAYECKUH M YTOUHSIONINHI XapaKTep, He YMaJSIFOT JOCTOUHCTB IIPEACTaBIEHHOTO

HUCCIJICOOBAaHUA U HE BIIUAIOT HaA CTO 06].[Iy}0 IIOJIOXKHUTCIIbHYIO OLICHKY.



Taxum 00pa3zoM, HCXOI U3 COJICPXKaHUA aBTopedepara MOKHO 3aKITFOUHTh, YTO
nuccepranunonnoe uccienosanne T. b. Cemenyxa «IIpaBoOTHOLIEHHS, CKIIAABIBAIOIIIU-
ecsl B TIpollecce 3aKIFOYEeHU JIOTOBOPOBY SIBIISETCS 3aBEPIIEHHOM, caMOCTOSTEHHOU
Hay4YHO-KBATU(UKAIMOHHOW paboTol, IOTHOCTRIO OTBEHarolleil BceM TpeOoBaHUIM
(xputepusm), pexnbsasiasiemMsiM BAK PO x quccepTamusm Ha coUckaHUe YUSHOM cTe-
IIEHU KaHAW/1aTa HayK B COOTBETCTBUU C NoNoxkeHUeM «O IIPUCYKIEHUHN YUYEHBIX CTe-
neHe», yTB. moctaHosieHueM [IpasurensctBa PO ot 24.09.2013 1. Ne 842 (B pen. oT
16.10.2024 r.), B cBs3u ¢ 1ueM ee aBpop — Cemenyxa TaresHa bopucoBna — 3acityxu-
BaeT MMPUCYXKICHUS UCKOMOU yUeHOMN CTEIIEH! KaHAUAATA IOPUAUUECKUX HAYK II0 CIie-
rmaigpHoCTH 5.1.3 — YacTHO-IpaBoOBBIE (IIUBUITUCTHUYECKHE) HAYKH.

OT3BIB LIOATOTOBJIEH KAHIWJIATOM FOPUAMYECKUX HayK, JOLEHTOM BaxynuHOU
INanunoit AnatoneeBnolt (12.00.03 — rpaxzpaHckoe IIpaBoO; LIPENNIPUHUMATEILCKOE
MpaBo; ceMelHoe [paBo; MeXyHapOIHOe YacTHOe IPago).

Or3biB 06cy>1<;[eH U YTBEPXK]ICH Ha 3aceaHru Kadeapbl IPaxAaHCKOro IpaBa U
npouecca ®I'BOY BO «baiikansckuit rocynapcTBeHHbINH yHuBepcuteT (BI'Y )» 22 gn-

Bapst 2025 r. (ITporoxon Ne 7).

CorstacHa Ha 06paboOTKy, pasMeleHIe U Iiepeiady TPETbUM JIMIaM IepCcoHalb-
HBIX JIAHHBIX B paMKax TpeOoBaHuil 3akoHoAaTenbcTBa Poccuiickon Peneparun 1 10-
KyMEHTOB, perjaMeHTHPYIOLINX A TeIbHOCTh JUCCEPTAMOHHOIO COBETA.

3aBeayromuii Kadeapoii rpaXKIaHCKOTo IIpaBa 1 Ipolecca
OI'BOY BO «baiikanbcKri ToCy1apCTBEHHbIN
YHUBEPCHUTET), KAHIUAAT IOPUAUIECKUX HAYK, JOIEHT

/4, £ Bunnuenko Onua BapaznaroBHa

DepepalbHOE FOCYAAPCTBEHHOE OIOKETHOE 00PA30BATENILHOE YUPSHKICHHUE |
BhICIIEro 00pa3zoanus «balKalbCKUH rOCYapCTBEHHEIN YHUBEPCUTCT»
664003, r. Upkyrck, yi. Jlenuna, 11, xopi. 6, xa6. 211

E-mail: kaf_gpp@bgu.ru

CaiiT yHUBEpCHTETa WWW.bgu.ru
ten.: +7 (3952) 5 0000 8, 1o6. 315
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